
H - ) 3  ANTITRUST CIVI L PROCESS ACT  
AMENDMENT

GOVERN MENi

Storage
C U M E N T S

NOV 1 o  1975

?

0 }  N >

BEFO RE THE

1 SUBCOMMITTEE ONMONOPOLIES AND COMMERCIAL LAW
- S  OF TH E

COMMITTEE ON THE JUDIC IARY 
g |  HOUSE OF REPR ESENTATIVES

SHS~£ NINE TY -FO UR TH  CONG RESS
= ==== 1=3 FI RST  SES SIO N
------ O
^ = = -0  ON

g s  H .R . 39
TO AMEN D TH E AN TITR US T CIVIL PROCESS  ACT TO IN 
CREAS E TH E EF FE CT IV EN ES S OF DISCOVERY IN CIVI L 
AN TIT RU ST  INVE STIGAT IONS, AND FO R OT HE R PU RP OS ES

MAY 8 AND 9;  JULY  17 AND 25, 1975

Serial No. 13

Pr in te d fo r th e use  of th e Com mit tee  on th e Ju di ci ary

56-900 0
U.S . GOVERNMEN T PRINT ING  OFFICE 

WASHINGTO N : 1975



8TH3MUOOQCOMMITTEE ON THE JUDICIARY
PE T E R  W. RO DINO , J r., New Jersey, CW niar i , '

ED WA RD HU TC HI NS ON , Michigan 
RO BER T M ccVtfKY,  Hlineip '_ j 
TOM RA H & Stt€K , Illinois 
CH AR LE S E. WIGGINS , Cal ifornia'  
HA MILTON  FIS H, J r., New York 
M. CAL DW ELL BU TL ER , Virginia 
WILLIAM S. C OH EN , Maine 
CA RLOS J.  M OO RHEAD, California 
JO HN  M. ASHBRO OK , Ohio 
H E N R Y  J.  n Y D E , Illinois 
THOMAS  N. KIND NE SS, Ohio

JA CK  BROO KS, Texas 
RO BER T W. K AS TE NM EI ER , Wisconsin 
DON EDWA RDS, California
WILLIAM L. HUNGATE , Missouri 
JO HN  CO NY ER S, J r ., Michigan 
JOSHUA  EIL BERG, Pennsylvania 
WA LT ER  FLO WE RS,  A labama 
JAM ES R. MANN, South Carolina 
PA UL  S. SAR BA NE S, Mary land 
JO HN  F. SE IB ERLIN G, Ohio 
GE ORG E E. DA NI EL SO N,  California 
RO BER T F. DRI NAN, Massachusetts 
BA RB AR A JO RD AN , Texas 
RAY THORN TO N, Arkansas 
EL IZ AB ET H HO LTZMAN, New York 
EDWA RD MEZVINS KY , Iowa 
HE RM AN  BA DILL O, New York 
ROMANO L. MAZZ OLI, Ken tucky 
EDWA RD W. PA TT ISON , New York 
CHRIS TOPH ER J . DO DD , Connecticut 
WILLIAM J. nU G H E S, New Jersey 
MAR TIN A. RUS SO,  Il linois

Earl C. Dudley , Jr. , General Counsel  
Garner J.  Clin e, Sta ff  Director 

H erb ert  F uchs, Counsel  
William P . Shattuck, Counsel  

Alan A. P arker , Counse l 
James F . Falco, Counsel  

Maurice A. Barboza, Counsel 
T homas W. H utchison, Counsel  
Arthur P . E ndres, Jr.,  Counsel 

Daniel L. Cohen , Counsel 
F ranklin  G. P olk, Counsel 

T homas E . Mooney, Counsel 
Michael W. Blommer, Counsel 
Alexander B. Cook, Counsel 

Constantine  J.  Gekas , Counsel 
Alan F. Coffe y, Jr. , Counsel 
K enneth  N. K le e, Counsel

*

I

r
Subcomm ittee on Monopo lies and Comm ercial  Law

PE T E R  W. RO DINO , J r ., New Jersey, Chairman
JA CK  BR OO KS , Texas 
WAL TE R FLO WE RS, A labam a 
PA UL S. SAR BA NE S, Maryland 
JO HN F. SEIB ERLIN G , Ohio 
BA RB AR A JO RD AN, Texas 
ED WA RD ME ZV INS KY , I tw a 
ROMANO L. MAZZ OLI, Ken tucky 
WILLIAM J . HUGHES , New Jersey

ED WA RD H UT CH IN SO N,  Michigan 
ROBER T McC LORY, Il linois 
TOM RA ILS BA CK, Illinois 
WILL IAM S. COH EN , Maine

Earl C. Dudley , Jr ., General Counsel 
James F. Falco, Counsel 

Franklin G. Polk , Associate Counsel

cm



C O N T E N T S

Hearings held on— PageMay 8, 1975__________________       1May 9, 1975........         71July  17, 1975________________________________________________  111July  25, 1975________________________________________________  161Text of—
<  H.R.  3 9 .. .................... ....................... ....... ....................... ................... .. 3H.R. 39, with  suggested amendments  submitte d by the  Dep artm ent  ofJus tice____________________________________________________ 54Opening s tatement , Hon. Peter  W. Rodino , Jr. , Cha irma n, Monopolies andCommercial Law Sub com mittee__________________________________  14V  Witnesses—

Byset, Fred, U.S. Cham ber of Commerce________________________ 78Fox, Eleanor M., Association of the Bar of the City  of New York__  116Prepared  statem en t___________________________________ ___ 129Green, Mark, direc tor, Corpora te Acco untability Research Group . . 149Prepared  s tat em en t______________________________________  156Kauper , Hon. Thomas E., Assis tant Atto rney General, An titrust
Division, U.S. Depar tment  of Jus tice_________________________ 22Prepared  sta temen t_______________________________________ 47Lerman, Arnold M., atto rney, Wilmer, Cutler,  & Pickering__________  167Prepared sta temen t_______________________________________ 161Rogers, William F., senior atto rney , Monsanto  Co., U.S. Chamber ofCommerce___________________________________________   78

Prepared sta temen t_______________________________________ 72Schubin, Myra, Association of the Bar of the City  of New York____  116Sims, Joe, special assistan t, Antitrust  Division, U.S. Dep artm ent  ofJus tice___________________________________________________  22Swope, William E., Deputy Director of Operations, Antitrust  Division,U.S. Depar tme nt of Ju stice_____________________ _____ ______  22Additional mate rial—
DeLio, Anthony, DeLio and Montgomery, let ter  dated Jun e 12, 1975, 

to Committe e on the  Judic iary________ _____ ________________  113Natio nal Association of Manufac turers, prep ared  statem en t...... .......... 113Silbergeld, Mark , attorn ey,  Consumers Union, le tte r dated Jun e 12,
1975, to the  Com mittee on the  Judic iar y_____ ____ __________  111Agency reports—

a Depar tme nt of J us tic e________________________________________  185/ Adm inist rativ e Office of the  Uni ted Sta tes  Court s____________   186Depar tme nt of Commerce_____________________________________  187> Appendix: Kauper, Thomas E., Assistan t Attorney General, let ter  datedOctober 3, 1975, to Hon. Peter W. Rodino , J r______________________ 189
(in?





ANTITRUST CIVI L PROCESS ACT AMENDMENT

TH U R SD A Y , M AY 8, 19 75

H ouse  of  R e pr e se n t a t iv e s ,
S ubcom m it te e on  M o n o po lie s  an d C om m er ci al L aw

< o f  t h e  C o m m it tee  on  t h e  J u d ic ia ry ,
Washington, D.C.

The subcommittee met a t 10:15 a.m., in room 2141, Rayburn House Office Building, Hon. Peter W. Rodino, Jr. [chairman of the sub- committee] presiding.
Present : Representatives Rodino, Flowers, Sarbanes, Seiberling, Mazzoli, Hughes, Hutchinson, and McClory.
Also present: Earl C. Dudley, Jr., General Counsel; James Falco, counsel; and Frankl in G. Polk, associate counsel.
Chairman R o d in o . The committee will come to order.
The Subcommittee on Monopolies and Commercial Law is commencing its hearings on H .R. 39, to amend the Antitrust Civil Process Act to increase the effectiveness of discovery in civil ant itrust investigations, and for other purposes.
Thirteen years ago, the Attorney General of the United States, the late Robert F. Kennedy, while testifying before this subcommittee in support of proposed legislation tha t became the Ant itrus t Civil Process Act of 1962 said:
The priniciples of free  enterpris e which the  an tit ru st laws are designed to protec t and to vind icate are economic ideals th at  underlie the  whole s tru ctu re of a free society * * * the  Depar tment  of Just ice  realizes th at  it has no more impo rta nt  function  tha n enforcing these laws. However, we find ourselves hampere d in our enforcement program because we lack certain vita l tools of investiga tion.
The 1962 act gave the Departmen t power to obtain documents from potential defendant corporations by means of the civil investigative demand.
The hearings we commence today will consider proposed amend- 9 ments to tha t a ct which seek to provide tools of investigation in addition to the civil investigative  demand. We must decide, among other things, whether there is a need for the pre-complaint use of interroga

tories and deposition testimony in civil ant itrust investigations, and,„ if so, whether there are adequate safeguards for targets of these newtools.
We must also give consideration to whether the use of these new tools creates the risk of excessive and premature grants of immunity during investigations as well as in litigation. The extension of the act ’s coverage to natura l persons as well as to corporate entities demands tha t we inquire into areas of law and individual rights not 

normally relevant to proposed legislation apparently treating only ant itrust investigative procedures.
(1)
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One issue is sharply defined by the bill: Should a lower Federal 
cou rt’s construction of the  act tha t has reduced the use of CID’s in 
investigating mergers as possibly violative of the Clayton Act, be 
reversed? Undeniably, widespread public anxiety persists over undue 
market and aggregate concentrations in certain industries and sectors 
of the American economy. Restrictions on merger invest igations are 
most unfortunate, especially since the Supreme Court, in a string of 
landmark cases since the limiting construction of the act in this area 
was rendered, has repeatedly observed that the an titru st laws preserve 
an economic way of life. Undue concentration jeopardizes this eco
nomic way of life, and causes consumers’ alternatives to disappear; it 
also enhances the likelihood tha t the free enterprise  system will be 
characterized not by policies of competition, but by parallel policies of 
mutual advantage benefiting large corporate enterprises only.

The bill is most timely in other respects. Fiscal rest rain t is no 
longer solely a topic for legislative discussion. The bill makes clear 
tha t there are tools necessary for vigorous enforcement of the anti trus t 
laws th at money can’t buy. Increased appropriations are no t the only 
means by which the Congress can respond to the increasing public 
demand and undisputed need for improved and more efficient enforce
ment of the anti trus t laws. Hence, this subcommittee’s oversight 
duties are also touched upon by II.R . 39. Moreover, periods of 
inflation, recession, and stagflation present temptat ions to engage in 
certain types of anti trus t violation that , if unchecked, can inflict 
phenomenal widespread economic injury. The present and foreseeable 
conditions of the Nation’s economy are relevant in assessing the need 
for the bill.

[A copy of H.R. 39 follows:]

*
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been engaged in any antitrust violation or in any activi

ties which may lead to any antitrust violation;” .

(b) Clause (f) of section 2 is amended by deleting the 

phrase “not a natural person” and inserting immediately 

after the word “means” the following: “any natural  person 

or” .

(c) Subsection (a) of section 3 is amended to read as 

follows:

“Whenever  the Attorney General, or the Assistant At

torney  General in charge of the Anti trust  Division of the 

Department of Justice, has reason to believe that any person 

may be in possession, custody, or control of any documentary 

material, or may have knowledge of any fact or facts, rele

vant to a civil antitrust investigation, he may, prior to the 

institution of a civil or criminal proceeding thereon, issue in 

writing,  and cause to be served upon such person, a civil 

investigat ive demand requiring such person to produce such 

documentary material for examination or to answer in writ

ing written interrogatories or to give oral testimony, or any 

combination of such demands, pertain ing to such fact or 

facts.” .

(d) Subsection (b) of section 3 is amended to read as 

follows:

“Each such demand shall—

*

*

25 “ (1)  state the nature of the conduct constituting
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' : 3

the alleged antit rust violation which is under investi

gation and the provision of law applicable  thereto ; and 

“ (2 ) if it is a  demand for production of documen

tary material,

“ (A ) describe the class or classes of documen

tary  material to be produced thereunder with such 

definiteness and certainly  as to permi t such mate

rial to  be fairly  identified ;

“ (B) prescribe a return date which will pro

vide a reasonable period of time within which the 

materia l so demanded may be assembled and made 

available  for inspection and copying or reproduc

tion; and

“ (C) identify the antit rust investigator who 

shall be the custodian to whom such material shall 

be made avai lable; or

“ (3 ) if it is a demand for answers to written inter 

rogatories,

“ (A)  identify the antitrust inves tigator to 

whom such answers shall be ma de;

“ (B)  propound with definiteness and certa inty  

the written interrogatorie s to be answered; and

“ (C) prescribe a date at which time answers to 

writ ten interrogatories shall be m ade ; or
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“ (4) if it is a  demand for the giving of oral testi

mony,

“ (A) prescribe a date, time, and place at which 

oral test imony shall be taken; and

“ (B) identify the antitrust investigator or in

vestigators who shall conduct the examination.” .

(e) Subsection (f) of section 3 is redesignated subsec

tion (g) and a new subsection is inserted following subsec

tion (e) to read as follows:

“ (f) Service of any such demand or of any petition 

filed under section 5 of this Act  may be made upon any 

natural  person by—

“ (1 ) delivering a duly executed copy thereof to the 

person to be se rved; or

“ (2) depositing such copy in the United States 

mails, by registered  or certified mail duly addressed to 

the person to be served a t his residence or principal office 

or place of business.” .

(f) Section 3 is further amended by  adding the following 

new subsections afte r redesignated subsection (g) :

“ (h) The production of documentary material  in re

sponse to a demand for production described in subsection 

(b) (2) of this section shall be made under a sworn certifi

cate to the effect that  all of the documentary material de

scribed by the demand which is in the possession, custody,

*

22
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or control of the person to whom the demand is di rected has 

been produced and made available to the custodian.

“ (i) Each  inter rogatory in a demand served pursuant 

to this section shall be answered separa tely and fully in 

writing under oath, unless it is objected to, in which event 

the reasons for objections shall he stated in lieu of an an

swer. The answers and objections arc to he signed by the 

person making them.

“ (j) (1) The examination of any person pursuant to 

a demand for oral testimony served under this section shall 

he taken before an officer authorized to administer oaths 

and affirmations by the laws of the United States or of the 

place where the examination is held. The officer before whom 

the testimony is to he taken shall put the witness on oath 

or affirmation and shall personally, or by someone acting  

under his direction and in his presence, record the testimony 

of the witness. The testimony shall he taken stenographically 

and transcribed. Upon certification the officer before whom 

the testimony is taken shall promptly transm it the tran

script of the testimony to the possession of the antitrust in

vestiga tor or investigators conducting the examination.  The 

antit rust  investigator or investigators conducting the exam

ination may exclude from the place where the examination 

is held all persons other than the person begin examined, 

his counsel, the officer before whom the testimony is to be25
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6

1 taken, and any stenographer  taking said testimony. The pro-

2 visions of the Act of March 3, 1913 (eh. 114, 37 Stat. 731;

3 15 U.S.C. 30 ),  shall not apply to such examinations.

4 “ (2)  The oral testimony of any person taken pursuant

5 to a demand served under this section shall 'be taken in the

6 judicial distr ict of the United States within which such person

7 resides, is found, or transacts business, or in such other place

8 as may be agreed upon between the anti trus t investigator or

9 investigators  conducting the examination and such person.

10 “ (3)  Any person examined under a demand for oral

11 testimony pursuant to this section shall, on paym ent of law-

12 fully prescribed costs, procure a copy of his own testimony

13 as s tcnographically reported, except that such person may for

14 good cause he limited to inspection of the official transcript

15 of his testimony.

16 “ (4) Any person compelled to appear under a demand

17 for oral testimony pursuant to this section may be accom-

18 panied by counsel. Fo r any purposes other than those set

19 forth in this subpa ragraph, such person shall not refuse to

20 answer any question, nor by himself or through counsel

21 inter rupt the examination by making objections or sta tements

22 on the record. Such person or counsel may object on the

23 record, stating the reason therefor, where it is claimed that

24 such person is entitled to refuse to answer  on grounds of

25 privilege, or self-incrimination or other lawful grounds.
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Where the refusal to answer is on the grounds of privilege 

against self-incrimination, the testimony of such person may 

he compelled in accord with the provisions of p art V of title  

18, Unit ed States Code. Upon a refusal to answer, the ant i

trus t investigator or investigators conducting the examina

tion may petition the distric t court of the United States for 

the judicial distric t within which the examination is con

ducted for an order requiring such person to answer.

“ (5) Upon completion of the examination,  the person 

examined may clarify or complete ly answers otherwise 

equivocal or incomplete on the record.” .

(g) Subsection (b) of section 4 is amended by insert 

ing in the first sentence immediately after the word “de

mand”, first appearance, the following: “for the production 

of documents”, and by amending the second sentence to 

read as follows: “Such person may upon written agreement 

between  such person and the custodian substitute copies for 

originals of all or any part  of such material.” .

(h) Subsection (c) of section 4 is amended by inser t

ing in the til'st sentence immedia tely after the word “m ate

rial” the phrase  “described in subsection (b) (2) of section 

3” and by in serting  in the fourth sentence immediately  before 

the word “documentary” the word “such”.

(i) Subsection (d) of section 4 is amended to read as

25 follows:



10

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

8

“ (1) Whenever any attorney of the  Antitrus t Division 

of the Department of Justice has been designated to appear 

before any court, grand jury,  or Federa l adminis trative or 

regulatory agency in any  case or proceeding or to conduct 

any antitrust investigation, the a ntitrust investigator or inves

tigators having custody and control of any documentary 

material described in subsection (b) (2) of section 3, inter

rogatories served pursuant to this Act and answers thereto, 

or transcript of oral testimony taken pursuant to this Act may 

deliver to such attorney  such documentary material,  interrog

atories, and answers thereto , or transcript  of oral testimony 

for use in connection with any such case, proceeding, or 

investigation as such attorney determines to be required. 

Upon the completion of any such case, proceeding, or 

investigation such atto rney shall re turn to the antit rust inves

tigator  or investigators any such materials so delivered and 

not having passed into the control of such court, grand jury, 

or agency through  the introduction thereof into the record 

of such case or proceeding.

“ (2) The Antitrus t Division, while participat ing in 

any Federa l administrative  or regulatory agency proceeding, 

shall not employ the authority granted  by this Act  to obtain 

information or evidence for use in such proceeding where 

an adequate opportunity  for discovery is available under24
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the rules and procedures of the agency conducting the 

proceeding.” .

(j) Subsection (e) of section 4 is amended to read as 

follows:

“Upon the completion of (1) the antitrust investigation 

for which any documentary material described in subsection 

(b) (2) of section 3 of this Act was produced, and (2) any 

such case or proceeding, the custodian shall return  to the 

person who produced such material all such materia l (other  

than copies thereof furnished to the custodian pursuant to 

subsection (b) of this section or made by the Department 

of Justi ce pursuant to subsection (c) of this section) which 

has not passed into the control of any court, grand jury, or 

Federa l adminis trative or regulatory agency through the 

introduction thereof into the record of such case or pro

ceeding.” .

(k) Subsection (f) of section 4 is amended to read 

as follows:

“W hen any documentary mater ial has been produced 

by any person under a demand described in subsection 

(b) (2) of section 3 of this Act, and no case or proceeding 

as to which the documents are usable had been instituted 

and is pending or has been instituted within a reasonable 

time after completion of the examination and analysis of 

all evidence assembled in the course of such investigation,

23
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such person shall be entitled, upon written  (demand made 

upon the Attorney General or upon the Assistant  Attorney 

General in charge of the Antit rust Division, to the return 

of all such documentary material  (other than copies thereof 

furnished to the custodian pursuant to subsection (b) of this 

section or made by the Departmen t of Justice pursuant  to 

subsection (c) of this section) so produced by  such person.” .

(1) Subsection (g) of section 4 is amended to read as 

follows:

“In the event of the death, disability, or separation from 

service in the Departmen t of Justice of the custodian of any  

documentary material produced under a demand for p roduc

tion described in subsection (b) (2) of section 3 of this 

Act  or the antitru st investigator having possession of answers 

in writing to written interrogatories or the transc ript of any 

oral testimony produced under any demand issued under this 

Act, or the official relief of such custodian or antitrust investi

gator from responsibility for the custody and control of such 

materia l, the Assistant Atto rney  General in charge  of the 

Ant itrust Division shall promptly (1) designate anothe r 

antit rust  investigator to serve as custodian of such docu

mentary  material or to maintain possession of such answers 

to interrogatories or such transc ript of oral testimony, and 

(2) transmit in writing to the  person who submitted the 

documentary material produced under a demand for produc

'd

*
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tion described in subsection (b) (2) of section 3 of this Act, 

notice as to the identity  and address of the successor so desig

nated. Any  successor designated under this subsection shall 

have with regard to such materials all duties and responsibil

ities imposed by this Act upon his predecessor in office with 

regard  thereto, except that  he shall not be held responsible 

for any default or dereliction which occurred before his 

designation .” .

(m) The first sentence of subsection (b) of section 5 

is amended to read as follows:

“Within twenty  days after the service of any such de

mand upon any person, or at any time before the compliance 

date specified in the demand, whichever period is shorter, or 

within such period exceeding twenty days after service or in 

excess of such compliance date as may be prescribed in w rit

ing, subsequent to service, by the antitrust investigator or 

investigators named in the demand, such person may file, 

in the district court of the United States for the judicial dis

trict  within which such person resides, is found, or transacts 

business, and serve upon such antit rust  investigator or in

vestigators a petition for an order of such court modifying 

or se tting aside such demand.” .

5 6 -9 00  0  -  75  - 2
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[The opening statement of Chairman Rodino and a section-by- section analysis follow:]

Statemen t op Hon. Peter W. R odino, J r.
Thirteen years ago, the Attorney General of the United States, the late Robert F. Kennedy, while testifying before this subcommittee in support of proposed legislation that became the Antit rust Civil Process Act of 1962 said, “The principles of free enterprise which the antitrust laws are designed to protect and to vindicate are economic ideals that underlie the whole structure of a free society.. . . The Department of Justice realizes that it has no more important function than enforcing these laws. However, we find ourselves hampered in our enforcement program because we lack certain vita l tools of investigation.”The 1962 act gave the Department power to obtain documents from potential defendant corporations by means of the civil investigative demand. 

wThe hearings we commence today  will consider proposed amendments to that  act which seek to provide “ tools of investigation”  in addition to the civil investigative demand. We must decide, among other things, whether there is a need for the precomplaint use of interrogatories and deposition testimony in civil antitrust investigations, and, if so, whether there are adequate safeguards for targets of ithese new tools.
We must also give consideration to whether the use of these new tools runs the risk of excessive and premature grants of immunity during investigat ions as well as in litigation. The extension of the act ’s coverage to natural persons as well as to corporate entities demands that  we inquire into areas of law and individual rights not normally relevant  to proposed legislation apparently treatin g only antitrust invest igative procedures.
One issue is sharply  defined by the bill: Should a lower Federal court’s construction of the act that  has reduced the use of CID ’s in investigating mergers as possibly violative of the Clayton Act, be reversed? Undeniably, widespread public anxiety persists over undue concentration in certain industries and sectors of the American economy. Restrictions on merger investigations are most unfortunate,  especially since the Supreme Court, in a string of landmark cases decided since the limiting construction of the act in this area was rendered, has repeatedly observed that the antitrust laws preserve an economic way of life.Undue concentration jeopardizes this economic way of life, and causes consumer’s alternatives to disappear; it also enhances the likelihood that  the free enterprise system will be characterized not by policies of competition but by parallel policies of mutual advantage benefiting large corporate enterprises only.The bill is most timely in other respects. Fiscal restraint is no longer solely a topic of legislative discussion. The bill makes clear that  there are tools necessary for vigorous enforcement of the antitrust laws that  money can’ t buy . Increased appropriations are not the only means by which the Congress can respond to the increasing public demand and undisputed need for improved and more efficient enforcement of the antitrust laws. Hence, this subcommittee’s oversight duties are also touched upon by H.R . 39. Moreover, periods of inflation, recession, and stagflation present temptations  to engage in certain types of antitrust vio lation that, if unchecked, can inflict phenomenal widespread economic injury.The present and foreseeable conditions of the Nation ’s economy are relevant  in ,assessing the need for the bill.
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...
...

.. 
(e

) 
Se

rv
ic

e 
of

 a
ny

 su
ch

 d
em

an
d 

or
 o

f a
ny

 p
et

it
io

n 
fil

ed
 u

nd
er

 se
ct

io
n 

13
14

 o
f

(N
o 

ch
an

ge
).

th
is

 ti
tle

 m
ay

 b
e 

m
ad

e 
up

on
 a

 p
ar

tn
er

sh
ip

, 
co

rp
or

at
io

n,
 a

ss
oc

ia
tio

n,
 o

r 
ot

he
r 

le
ga

l e
nt

ity
 b

y—
(1

) 
de

liv
er

in
g 

a 
du

ly
 e

xe
cu

te
d 

co
py

 t
he

re
of

 t
o 

an
y 

pa
rt

ne
r, 

ex
ec

ut
iv

e 
of

fic
er,

 m
an

ag
in

g 
ag

en
t, 

or
 g

en
er

al
 a

ge
nt

 th
er

eo
f, 

or
 to

 a
ny

 a
ge

nt
 t

he
re

of
 

au
th

or
iz

ed
 b

y 
ap

po
in

tm
en

t o
r b

y 
la

w
 to

 re
ce

iv
e 

se
rv

ic
e 

of
 pr

oc
es

s o
n 

be
ha

lf 
of

 su
ch

 p
ar

tn
er

sh
ip

, c
or

po
ra

tio
n,

 a
ss

oc
ia

tio
n,

 o
r e

nt
ity

;
(2

) 
de

liv
er

in
g 

a 
du

ly
 e

xe
cu

te
d 

co
py

 t
he

re
of

 t
o 

th
e 

pr
in

ci
pa

l 
of

fic
e 

or
 

pl
ac

e 
of

 b
us

in
es

s 
of

 th
e 

pa
rt

ne
rs

hi
p,

 c
or

po
ra

tio
n,

 a
ss

oc
ia

tio
n,

 o
r e

nt
ity

 to
 

be
 se

rv
ed

; o
r

(3
) 

de
po

si
tin

g 
su

ch
 c

op
y 

in
 t

he
 U

ni
te

d 
St

at
es

 m
ai

ls,
 b

y 
re

gi
ste

re
d 

or
 

ce
rti

fie
d 

m
ai

l d
ul

y 
ad

dr
es

se
d 

to
 su

ch
 p

ar
tn

er
sh

ip
, c

or
po

ra
tio

n,
 a

ss
oc

ia
tio

n,
 

or
 e

nt
it

y 
at

 it
s 

pr
in

ci
pa

l o
ffi

ce
 o

r p
la

ce
 o

f b
us

in
es

s.
8e

c.
 1

31
2(

f).
...

...
...

...
...

 
[(

f)
] 

A
 v

er
ifi

ed
 r

et
ur

n 
by

 th
e 

in
di

vi
du

al
 se

rv
in

g 
an

y 
su

ch
 d

em
an

d 
or

 p
et

i
tio

n 
se

tti
ng

 f
or

th
 t

he
 m

an
ne

r 
of

 su
ch

 s
er

vi
ce

 s
ha

ll 
be

 p
ro

of
 o

f s
uc

h 
se

rv
ic

e.
 I

n 
ca

se
 o

f s
er

vi
ce

 b
y 

re
gi

ste
re

d 
or

 c
er

tif
ie

d 
m

ai
l, 

su
ch

 re
tu

rn
 sh

al
l b

e 
ac

co
m

pa
ni

ed
 

by
 th

e 
re

tu
rn

 p
os

t 
of

fic
e 

re
ce

ip
t 

of
 d

el
iv

er
y 

of
 su

ch
 d

em
an

d.
 P

ub
. 

L.
 8

7-
66

4,
 

§ 3
, S

ep
t. 

19
, 1

96
2, 

76
 S

ta
t. 

54
8.

(N
o 

ch
an

ge
).

Su
bs

ec
tio

n 
(f)

 o
f s

ec
tio

n 
3 

Is
 re

de
sig

na
te

d 
su

bs
ec

tio
n 

(c)
 a

nd
 a

 n
ew

 s
ub

se
ct

io
n 

is 
in

se
rte

d 
fo

llo
w

in
g 

su
bs

ec
tio

n 
(e

)

* 
•

<■ 
•



■C
 

*

Se
e f

oo
tn

ot
es

 a
t e

nd
 o

f t
ab

le
.

"(
f)

 
Se

rv
ic

e 
of

 a
ny

 s
uc

h 
de

m
an

d 
or

 o
f a

ny
 p

et
it

io
n 

fil
ed

 u
nd

er
 se

ct
io

n 
5 

of
 th

is
 A

ct
 

m
ay

 b
e m

ad
e 

up
on

 a
ny

 n
at

ur
al

 p
er

so
n 

by
—

“(
/)

 d
el

iv
er

in
g 

a 
du

ly
 e

xe
cu

te
d 

co
py

 t
he

re
of

 to
 th

e 
pe

rs
on

 to
 b

e 
se

rv
ed

: o
r 

“
(2

) 
de

po
si

tin
g 

su
ch

 c
op

y 
in

 th
e 

U
ni

te
d 

St
at

es
 m

ai
ls

, 
by

 re
gi

st
er

ed
 o

r c
er

tif
ie

d 
m

ai
l 

du
ly

 a
dd

re
ss

ed
 to

 th
e 

pe
rs

on
 to

 b
e 

se
rv

ed
 a

t h
is

 r
es

id
en

ce
 o

r p
ri

nc
ip

al
 o

ffi
ce

 
or

 p
la

ce
 o

f b
us

in
es

s.”
.

“(
h)

 
Th

e 
pr

od
uc

tio
n 

of
 d

oc
um

en
ta

ry
 m

at
er

ia
l i

n 
re

sp
on

se
 to

 a
 d

em
an

d 
fo

r p
ro

du
c

tio
n 

de
sc

ri
be

d 
in

 s
ub

se
ct

io
n 

(b
)(

i)
 o

f t
hi

s 
se

ct
io

n 
sh

al
l 

be
 m

ad
e 

un
de

r 
a 

sw
or

n 
ce

rt
if

ic
at

e 
to

 th
e 

ef
fe

ct
 th

at
 a

ll 
of

 th
e 

do
cu

m
en

ta
ry

 m
at

er
ia

l d
es

cr
ib

ed
 b

y 
th

e 
de

m
an

d 
w

hi
ch

 
is

 in
 t

he
 p

os
se

ss
io

n,
 c

us
to

dy
, 

or
 c

on
tr

ol
 o

f t
he

 p
er

so
n 

to
 w

ho
m

 th
e 

de
m

an
d 

is
 d

ir
ec

te
d 

ha
s b

ee
n 

pr
od

uc
ed

 a
nd

 m
ad

e 
av

ai
la

bl
e 

to
 th

e 
cu

st
od

ia
n.

“(
t) 

Ea
ch

 i
nt

er
ro

ga
to

ry
 i

s 
a 

de
m

an
d 

se
rv

ed
 p

ur
su

an
t 

to
 th

is
 s

ec
tio

n 
sh

al
l 

be
 

an


sw
er

ed
 s

ep
ar

at
el

y 
an

d 
fu

lly
 i

n 
w

ri
ti

ng
 u

nd
er

 o
at

h,
 u

nl
es

s 
it 

is
 o

bj
ec

ted
 t

o,
 i

n 
w

hi
ch

 
ev

en
t t

he
 r

ea
so

ns
 fo

r 
ob

je
ct

io
ns

 sh
al

l 
be

 st
at

ed
 i

n 
lie

u 
of

 a
n 

an
sw

er
. 

Th
e 

an
sw

er
s 

an
d 

ob
je

ct
io

ns
 a

re
 to

 b
e s

ig
ne

d 
by

 th
e 

pe
rs

on
 m

ak
in

 t
he

m
.

“
(7

)(/
) 

Th
e 

ex
am

in
at

io
n 

of
 a

ny
 p

er
so

n 
pu

rs
ua

nt
 t

o 
a 

de
m

an
d 

fo
r 

or
al

 te
st

im
on

y 
se

rv
ed

 u
nd

er
 th

is
 se

ct
io

n 
sh

al
l b

e t
ak

en
 b

ef
or

e 
an

 o
ffi

ce
r a

ut
ho

ri
ze

d 
to

 a
dm

in
is

te
r 

oa
th

s 
an

d 
a f

fir
m

at
io

ns
 b

y 
th

e 
la

w
s 

of
 th

e 
U

ni
te

d 
St

at
es

 o
r o

f t
he

 p
la

ce
 w

he
re

 th
e 

ex
am

in
at

io
n 

is
 h

el
d.

 T
he

 o
ffi

ce
r b

ef
or

e 
w

ho
m

 th
e 

te
st

im
on

y 
is

 to
 b

e t
ak

en
 sh

al
l p

ut
 th

e 
w

itn
es

s 
on

 
oa

th
 o

r a
ffi

rm
at

io
n 

an
d 

sh
al

l 
pe

rs
on

al
ly

, 
or

 b
y 

so
m

eo
ne

 a
ct

in
g 

un
de

r 
hi

s 
di

re
ct

io
n 

an
d 

in
 h

is
 p

re
se

nc
e,

 r
ec

or
d 

th
e t

es
ti

m
on

y 
of

 th
e 

w
it

ne
ss

. 
Th

e 
te

st
im

on
y 

sh
al

l b
e t

ak
en

 
st

en
og

ra
ph

ic
al

ly
 a

nl
 t

ra
ns

cr
ib

ed
. 

U
po

n 
ce

rt
ifi

ca
tio

n 
th

e 
of

fic
er

 b
ef

or
e 

w
ho

m
 t

he
 

te
st

im
on

y 
is

 ta
ke

n 
sh

al
l p

ro
m

pt
ly

 t
ra

ns
m

it 
th

e 
tr

an
sc

ri
pt

 o
f t

he
 te

st
im

on
y 

to
 th

e 
po

s
se

ss
io

n 
of

 th
e 

an
ti

tr
us

t 
in

ve
st

ig
at

or
 o

r i
nv

es
tig

at
or

s 
co

nd
uc

tin
g 

th
e 

ex
am

in
at

io
n.

 
Th

e 
an

tit
ru

st
 i

nv
es

tig
at

or
 o

r i
nv

es
tig

at
or

s 
co

nd
uc

tin
g 

th
e 

ex
am

in
at

io
n 

m
ay

 e
xc

lu
de

 fr
om

 
th

e 
pl

ac
e 

w
he

re
 th

e 
ex

am
in

at
io

n 
is

 h
el

d 
al

l p
er

so
ns

 o
th

er
 th

an
 th

e 
pe

rs
on

 b
ei

ng
 e

x
am

in
ed

, 
hi

s c
ou

ns
el

, t
he

 o
ffi

ce
r 

be
fo

re
 w

ho
m

 t
he

 t
es

ti
m

on
y 

is
 to

 b
e 

ta
ke

n,
 a

nd
 a

ny
 

st
en

og
ra

ph
er

 ta
ki

ng
 s

ai
d 

te
st

im
on

y.
 T

he
 p

ro
vi

si
on

s 
of

 th
e 

A
ct

 o
f M

ar
ch

 S
, 

19
13

 (c
h.

 
11

4. 
87

 S
ta

t. 
78

1:
15

 U
.S

.C
. 8

0)
, s

ha
ll 

no
t a

pp
ly

 to
 su

ch
 e

xa
m

in
at

io
ns

.
"(

t)
 

Th
e 

or
al

 te
st

im
on

y 
of

 a
ny

 p
er

so
n 

ta
ke

n 
pu

rs
ua

nt
 t

o 
a 

de
m

an
d 

se
rv

ed
 u

nd
er

 
th

is
 s

ec
tio

n 
sh

al
l 

be
 ta

ke
n 

in
 t

he
 ju

di
ci

al
 d

is
tr

ic
t 

of
 th

e 
U

ni
te

d 
St

at
es

 w
it

hi
n 

w
hi

ch
 

su
ch

 p
er

so
n 

re
si

de
s, 

is
 fo

un
d,

 o
r t

ra
ns

ac
ts

 b
us

in
es

s, 
or

 in
 s

uc
h 

ot
he

r p
la

ce
 a

s m
ay

 b
e 

ag
re

ed
 u

po
n 

be
tw

ee
n 

th
e 

an
ti

tr
us

t 
in

ve
st

ig
at

or
 o

r 
in

ve
st

ig
at

or
s 

co
nd

uc
tin

g 
th

e 
ex


am

in
at

io
n 

an
d 

su
ch

 p
er

so
n.

“(
8)

 A
ny

 p
er

so
n 

ex
am

in
ed

 u
nd

er
 a

 d
em

an
d 

fo
r 

or
al

 t
es

ti
m

on
y 

pu
rs

ua
nt

 t
o 

th
is

 
se

ct
io

n 
sh

al
l, 

on
 p

ay
m

en
t 

of
 la

w
fu

ll
y 

pr
es

cr
ib

ed
 c

os
ts

, 
pr

oc
ur

e 
a 

co
py

 o
f h

is
 o

w
n 

te
st

im
on

y 
as

 s
te

no
gr

ap
hi

ca
lly

 r
ep

or
te

d,
 e

xc
ep

t 
th

at
 s

uc
h 

pe
rs

on
 m

ay
 fo

r 
go

od
 c

au
se

 
be

 li
m

ite
d 

to
 i

ns
pe

ct
io

n 
of

 th
e 

of
fic

ia
l t

ra
ns

cr
ip

t 
of

 h
is

 te
st

im
on

y.
“

(4
) A

ny
 p

er
so

n 
co

m
pe

lle
d 

to
 a

pp
ea

r 
un

de
r 

a 
de

m
an

d 
fo

r 
or

al
 te

st
im

on
y 

pu
rs

ua
nt

 
to

 th
is

 s
ec

tio
n 

m
ay

 b
e 

ac
co

m
pa

ni
ed

 b
y 

co
un

se
l. 

Fo
r 

an
y 

pu
rp

os
es

 o
th

er
 th

an
 th

os
e 

se
t f

or
th

 i
n 

th
is

 s
ub

pa
ra

gr
ap

h,
 s

uc
h 

pe
rs

on
 s

ha
ll 

no
t r

ef
us

e 
to

 a
ns

w
er

 a
ny

 q
ue

st
io

n,
 

no
r 

by
 h

im
se

lf
 o

r t
hr

ou
gh

 c
ou

ns
el

 in
te

rr
up

t t
he

 e
xa

m
in

at
io

n 
by

 m
ak

in
g 

ob
je

ct
io

ns
 o

r 
st

at
em

en
ts

 o
n 

th
e 

re
co

rd
. S

uc
h 

pe
rs

on
 o

r c
ou

ns
el

 m
ay

 o
bj

ec
t 

on
 t

he
 r

ec
or

d,
 s

ta
ti

ng
 

th
e 

re
as

on
 t

he
re

fo
r, 

w
he

re
 i

t 
is

 c
la

im
ed

 th
at

 s
uc

h 
pe

rs
on

 
is

 e
nt

itl
ed

 t
o 

re
fu

se
 t

o 
an

sw
er

 o
n 

gr
ou

nd
s 

of
 p

ri
vi

le
ge

, 
or

 s
el

f-i
nc

ri
m

in
at

io
n 

or
 o

th
er

 l
aw

fu
l 

gr
ou

nd
s. 

W
he

re
 th

e 
re

fu
sa

l t
o 

an
sw

er
 is

 o
n 

th
e 

gr
ou

nd
s 

of
 p

ri
vi

le
ge

 a
ga

in
st

 s
el

f-
in

cr
im

in
at

io
n,

 
th

e 
te

st
im

on
y 

of
 su

ch
 p

er
so

n 
m

ay
 b

e 
co

m
pe

lle
d 

in
 a

cc
or

d 
w

ith
 th

e 
pr

ov
is

io
ns

 o
f p

ar
t 

V
 o

f t
itl

e 
18

, U
ni

te
d 

St
at

e 
C

od
e.

 U
po

n 
a 

re
fu

sa
l t

o 
an

sw
er

, t
he

 a
nt

itr
us

t i
nv

es
tig

at
or

 
or

 i
nv

es
tig

at
or

s 
co

nd
uc

tin
g 

th
e 

ex
am

in
at

io
n 

m
ay

 p
et

it
io

n 
th

e 
di

st
ri

ct
 c

ou
rt

 o
f 

th
e 

U
ni

te
d 

St
at

es
 fo

r 
th

e 
ju

di
ci

al
 d

is
tr

ic
t 

w
ith

in
 w

hi
ch

 t
he

 e
xa

m
in

at
io

n 
is

 c
on

du
ct

ed
 fo

r 
an

 o
rd

er
 re

qu
ir

in
g 

su
ch

 p
er

so
n 

to
 a

ns
w

er
.

“(
6)

 
U

po
n 

co
m

pl
et

io
n 

of
 th

e 
ex

am
in

at
io

n,
 t

he
 p

er
so

n 
ex

am
in

ed
 m

ay
 c

la
ri

fy
 o

r 
co

m
pl

et
el

y 
an

sw
er

s 
ot

he
rw

is
e 

eq
ui

vo
ca

l o
r i

nc
om

pl
et

e 
on

 th
e 

re
co

rd
."

.
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C

P
A

 o
f 

19
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nt
in

ue
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ta

tio
n

Pr
es

en
t l

aw
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Pr
op

os
ed
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m

en
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en
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Se
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Se
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 1
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Se
c
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13
(c
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Se
c.

 1
31

3(
d)

...
...
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(a
) 

Th
e 

A
ss

is
ta

nt
 A

tto
rn

ey
 G

en
er

al
 I

n 
ch

ar
ge

 o
f t

he
 A

nt
itr

us
t D

iv
is

io
n 

of
 

th
e 

D
ep

ar
tm

en
t o

f J
us

tic
e 

sh
al

l d
es

ig
na

te
 a

n 
an

tit
ru

st
 in

ve
sti

ga
to

r t
o 

se
rv

e 
as

 
an

tit
ru

st
 d

oc
um

en
t 

cu
sto

di
an

, 
an

d 
su

ch
 a

dd
iti

on
al

 a
nt

itr
us

t 
in

ve
sti

ga
to

rs
 a

s 
he

 s
ha

ll 
de

te
rm

in
e 

fro
m

 ti
m

e 
to

 t
im

e 
to

 b
e 

ne
ce

ss
ar

y 
to

 s
er

ve
 a

s 
de

pu
tie

s 
to

 
su

ch
 o

ffi
ce

r.
(b

) 
A

ny
 p

er
so

n 
up

on
 w

ho
m

 a
ny

 d
em

an
d 

is
su

ed
 u

nd
er

 s
ec

tio
n 

13
12

 o
f 

th
is

 
tit

le
 h

as
 b

ee
n 

du
ly

 se
rv

ed
 sh

al
l m

ak
e 

su
ch

 m
at

er
ia

l a
va

ila
bl

e 
fo

r i
ns

pe
ct

io
n 

an
d 

co
py

in
g 

or
 r

ep
ro

du
ct

io
n 

to
 t

he
 c

us
to

di
an

 d
es

ig
na

te
d 

th
er

ei
n 

at
 th

e 
pr

in
ci

pa
l 

pl
ac

e 
of

 b
us

in
es

s o
f s

uc
h 

pe
rs

on
 (

or
 a

t s
uc

h 
ot

he
r 

pl
ac

e 
as

 su
ch

 c
us

to
di

an
 a

nd
 

su
ch

 p
er

so
n 

th
er

ea
ft

er
 m

ay
 a

gr
ee

 a
nd

 p
re

sc
rib

e 
in

 w
rit

in
g 

or
 a

s 
th

e 
co

ur
t m

ay
 

di
re

ct
, p

ur
su

an
t t

o 
se

ct
io

n 
13

14
(d

) o
f t

hi
s t

itl
e)

 o
n 

th
e 

re
tu

rn
 d

at
e 

sp
ec

ifi
ed

 in
 

su
ch

 d
em

an
d 

(o
r o

n s
uc

h 
la

te
r 

da
te

 a
s s

uc
h 

cu
st

od
ia

n 
m

ay
 p

re
sc

rib
e 

in
 w

rit
in

g)
. 

Su
ch

 p
er

so
n 

m
ay

 u
po

n 
w

ri
tte

n 
ag

re
em

en
t 

be
tw

ee
n 

su
ch

 p
er

so
n 

an
d 

th
e 

cu
s

to
di

an
 s

ub
sti

tu
te

 [
fo

r]
 c

op
ie

s 
of

 a
ll 

or
 a

ny
 p

ar
t 

of
 su

ch
 m

at
er

ia
l 

[o
ri

gi
na

ls 
th

er
eo

f.]
(c

) T
he

 c
us

to
di

an
 to

 w
ho

m
 a

ny
 d

oc
um

en
ta

ry
 m

at
er

ia
l i

s 
so

 d
el

iv
er

ed
 s

ha
ll 

ta
ke

 p
hy

si
ca

l 
po

ss
es

sio
n 

th
er

eo
f,

 a
nd

 s
ha

ll 
be

 r
es

po
ns

ib
le

 f
or

 th
e 

us
e 

m
ad

e 
th

er
eo

f a
nd

 fo
r t

he
 re

tu
rn

 th
er

eo
f p

ur
su

an
t t

o 
th

is
 c

ha
pt

er
. T

he
 c

us
to

di
an

 m
ay

 
ca

us
e 

th
e 

pr
ep

ar
at

io
n 

of
 su

ch
 c

op
ie

s 
of

 su
ch

 d
oc

um
en

ta
ry

 m
at

er
ia

l a
s m

ay
 b

e 
re

qu
ire

d 
fo

r o
ffi

ci
al

 u
se

 u
nd

er
 r

eg
ul

at
io

ns
 w

hi
ch

 s
ha

ll 
be

 p
ro

m
ul

ga
te

d 
by

 th
e 

A
tto

rn
ey

 G
en

er
al

. W
hi

le
 in

 th
e 

po
ss

es
sio

n 
of

 th
e 

cu
sto

di
an

, 
no

 m
at

er
ia

l s
o 

pr
o

du
ce

d 
sh

al
l b

e 
av

ai
la

bl
e 

fo
r e

xa
m

in
at

io
n,

 w
ith

ou
t t

he
 c

on
se

nt
 o

f t
he

 p
er

so
n 

w
ho

 
pr

od
uc

ed
 su

ch
 m

at
er

ia
l, 

by
 a

ny
 in

di
vi

du
al

 o
th

er
 th

an
 a

 d
ul

y 
au

th
or

iz
ed

 o
ffi

ce
r, 

m
em

be
r,

 o
r 

em
pl

oy
ee

 o
f t

he
 D

ep
ar

tm
en

t 
of

 Ju
st

ic
e.

 U
nd

er
 s

uc
h 

re
as

on
ab

le
 

te
rm

s 
an

d 
co

nd
iti

on
s 

as
 th

e 
A

tto
rn

ey
 G

en
er

al
 s

ha
ll 

pr
es

cr
ib

e,
 d

oc
um

en
ta

ry
 

m
at

er
ia

l w
hi

le
 in

 th
e 

po
ss

es
sio

n 
of

 th
e 

cu
sto

di
an

 sh
al

l b
e 

av
ai

la
bl

e 
fo

r e
xa

m
in

a
tio

n 
by

 th
e 

pe
rs

on
 w

ho
 p

ro
du

ce
d 

su
ch

 m
at

er
ia

l o
r 

an
y 

du
ly

 a
ut

ho
riz

ed
 r

ep


re
se

nt
at

iv
e 

of
 su

ch
 p

er
so

n.
(d

) 
W

he
ne

ve
r a

ny
 a

tt
or

ne
y 

ha
s 

be
en

 d
es

ig
na

te
d 

to
 a

pp
ea

r 
[o

n 
be

ha
lf

 o
f 

th
e 

U
ni

te
d 

St
at

es
] 

be
fo

re
 a

ny
 c

ou
rt 

or
 g

ra
nd

 ju
ry

 in
 a

ny
 c

as
e 

or
 p

ro
ce

ed
in

g 
[i

n
vo

lv
in

g 
an

y 
al

le
ge

d 
an

tit
ru

st 
vi

ol
at

io
n,

 t
he

 c
us

to
di

an
] 

m
ay

 d
el

ie
ve

r 
to

 s
uc

h 
at

to
rn

ey
 s

uc
h 

do
cu

m
en

ta
ry

 m
at

er
ia

l 
[i

n 
th

e 
po

ss
es

sio
n 

of
 th

e 
cu

sto
di

an
] 

as
 

su
ch

 a
tto

rn
ey

 d
et

er
m

in
es

 to
 b

e 
re

qu
ir

ed
 

[fo
r 

us
e 

in
 th

e 
pr

es
en

ta
ti

on
 o

f s
uc

h 
ca

se
 o

r 
pr

oc
ee

di
ng

 o
n 

be
ha

lf
 o

f t
he

 U
ni

te
d 

St
at

es
.] 

U
po

n 
th

e 
[c

on
cl

us
io

n]
 o

f 
an

y 
su

ch
 c

as
e 

[o
r]

 p
ro

ce
ed

in
g,

 s
uc

h 
at

to
rn

ey
 sh

al
l r

et
ur

n 
to

 th
e 

[c
us

to
di

an
] 

an
y 

[d
oc

um
en

ta
ry

 m
at

er
ia

l s
o 

w
it

hd
ra

w
n 

w
hi

ch
 h

as
 n

ot
 p

as
se

d]
 i

nt
o 

th
e 

co
n

tro
l o

f s
uc

h 
co

ur
t 

[o
r]

 g
ra

nd
 ju

ry
 t

hr
ou

gh
 th

e 
in

tro
du

ct
io

n 
th

er
eo

f i
nt

o 
th

e 
re

co
rd

 o
f s

uc
h 

ca
se

 o
r 

pr
oc

ee
di

ng
.

(N
o 

ch
an

ge
).

Su
bs

ec
tio

n 
(b

) 
of

 se
ct

io
n 

4 
is 

am
en

de
d 

by
 i

ns
er

tin
g 

in
 t

he
 f

irs
t 

se
nt

en
ce

 i
m


m

ed
ia

te
ly

 a
fte

r 
th

e 
w

or
d 

"d
em

an
d”

, f
irs

t 
ap

pe
ar

an
ce

, 
th

e 
fo

llo
w

in
g:

 "
Jo

t 
th

e 
pr

od
uc

tio
n 

of
 d

oc
um

en
ts

",
 a

nd
 b

y 
am

en
di

ng
 t

he
 s

ec
on

d 
se

nt
en

ce
 t

o 
re

ad
 a

s 
fo

llo
w

s: 
"S

uc
h 

pe
rs

on
 m

ay
 u

po
n 

w
ri

tte
n 

ag
re

em
en

t b
et

w
ee

n 
su

ch
 p

er
so

n 
an

d 
th

e 
cu

st
od

ia
n 

su
bs

tit
ut

e 
co

pi
es

 fo
r o

ri
gi

na
ls 

of
 a

ll 
or

 a
ny

 p
ar

t 
of

 su
ch

 m
at

er
ia

l.”
.

Su
bs

ec
tio

n 
(c

) o
f s

ec
tio

n 
4 i

s a
m

en
de

d 
by

 i
ns

er
tin

g 
in

 t
he

 f
irs

t 
se

nt
en

ce
 im

m
e

di
at

el
y 

af
te

r 
th

e 
w

or
d 

“m
at

er
ia

l”
 t

he
 p

hr
as

e 
"d

es
cr

ib
ed

 i
n 

su
bs

ec
tio

n 
(,b

)(
t) 

of
 

se
ct

ion
 S

" a
nd

 b
y 

in
se

rti
ng

 in
 th

e 
fo

ur
th

 se
nt

en
ce

 im
m

ed
ia

te
ly

 b
ef

or
e 

th
e 

w
or

d 
“d

oc
um

en
ta

ry
” 

th
e 

w
or

d 
"s

uc
h"

.

"(
f) 

W
he

ne
ve

r a
ny

 a
tto

rn
ey

 o
f th

e A
nt

itr
us

t D
iv

is
io

n o
f th

e D
ep

ar
tm

en
t o

f J
us

tic
e 

ha
s 

be
en

 d
es

ig
na

te
d 

to
 a

pp
ea

r 
be

fo
re

 a
ny

 c
ou

rt
, g

ra
nd

 j
ur

y,
 o

r F
ed

er
al

 a
dm

in


is
tr

at
iv

e 
or

 re
gu

la
to

ry
 a

ge
nc

y i
n 

an
y 

ca
se

 o
r 

pr
oc

ee
di

ng
 o

r t
o 

co
nd

uc
t a

ny
 a

nt
itr

us
t 

in
ve

sti
ga

tio
n,

 th
e 

an
tit

ru
st

 in
ve

st
ig

at
or

 o
r i

nv
es

tig
at

or
s h

av
in

g 
cu

st
od

y 
an

d 
co

nt
ro

l o
f 

an
y 

do
cu

m
en

ta
ry

 m
at

er
ia

l d
es

cr
ib

ed
 in

 su
bs

ec
tio

n 
(b

)(
4)

 o
f s

ec
tio

n 
S, 

in
te

rr
og

at
or

ies
 

se
rv

ed
 p

ur
su

an
t t

o 
th

is 
Ac

t a
nd

 a
ns

w
er

s t
he

re
to,

 o
r t

ra
ns

cr
ip

t o
f o

ra
l t

es
tim

on
y 

ta
ke

n 
pu

rs
ua

nt
 to

 th
is

 A
ct

 m
ay

 d
el

iv
er

 t
o 

su
ch

 a
tto

rn
ey

 s
uc

h 
do

cu
m

en
ta

ry
 m

at
er

ia
l, 

in
ter

ro
ga

to
rie

s, 
an

d 
an

sw
er

s 
Th

er
et

o, 
or

 tr
an

sc
ri

pt
 o

f o
ra

l t
es

tim
on

y 
fo

r 
us

e 
in

 c
on


ne

ct
io

n 
w

ith
 a

ny
 su

ch
 ca

se
, p

ro
ce

ed
ing

, o
r i

nv
es

tig
at

io
n a

s s
uc

h 
at

to
rn

ey
 d

et
er

m
in

es
 

to
 b

e 
re

qu
ir

ed
. 

U
po

n 
th

e 
co

m
pl

et
io

n 
of

 a
ny

 su
ch

 c
as

e,
 p

ro
ce

ed
in

g,
 o

r i
nv

es
tig

at
io

n 
su

ch
 a

tt
or

ne
y 

sh
al

l 
re

tu
rn

 to
 t

he
 a

nt
itr

us
t 

in
ve

sti
ga

to
r o

r 
in

ve
sti

ga
to

rs 
an

y 
su

ch
 

m
at

er
ia

ls
 so

 d
el

ive
re

d 
an

d 
no

t h
av

in
g 

pa
ss

ed
 in

to
 th

e 
co

nt
ro

l o
f s

uc
h 

co
ur

t, 
gr

an
d 

ju
ry

, o
r a

ge
nc

y t
hr

ou
gh

 t
he

 in
tro

du
ct

io
n 

th
er

eo
f i

nt
o 

th
e 

re
co

rd
 o

f 
su

ch
 c

as
e 

or
 

pr
oc

ee
di

ng
.

“(
4)

 T
he

 A
nt

itr
us

t 
D

iv
is

io
n,

 w
hi

le
 p

ar
tic

ip
at

in
g 

in
 a

ny
 F

ed
er

al
 a

dm
in

is
tr

at
iv

e o
r 

re
gu

la
to

ry
 a

ge
nc

y 
pr

oc
ee

di
ng

, s
ha

ll 
no

t e
m

pl
oy

 th
e 

au
th

or
ity

 g
ra

nt
ed

 b
y 

th
is

 A
ct

 to
 

ob
ta

in
 in

fo
rm

at
io

n 
or

 ev
id

en
ce

 fo
r u

se
 in

 su
ch

 pr
oc

ee
di

ng
 w

he
re

 a
n 

ad
eq

ua
te

 o
pp

or
tu

-
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(e

) 
U

po
n 

th
e 

co
m

pl
et

io
n 

ol
 (

1 )
 t

he
 a

nt
itr

us
t 

in
ve

st
ig

at
io

n 
fo

r 
w

hi
ch

 a
ny

do
cu

m
en

ta
ry

 m
at

er
ia

l w
as

 p
ro

du
ce

d 
[u

nd
er

 th
is

 c
ha

pt
er

],
 a

nd
 (

2)
 a

ny
 c

as
e 

or
 

pr
oc

ee
di

ng
 [

ar
is

in
g 

fro
m

 s
uc

h 
in

ve
st

ig
at

io
n]

, t
he

 c
us

to
di

an
 s

ha
ll 

re
tu

rn
 to

 th
e 

pe
rs

on
 w

ho
 p

ro
du

ce
d 

su
ch

 m
at

er
ia

l a
ll 

su
ch

 m
at

er
ia

l (
ot

he
r t

ha
n 

co
pi

es
 th

er
eo

f 
m

ad
e 

by
 th

e 
D

ep
ar

tm
en

t o
f J

us
tic

e 
pu

rs
ua

nt
 to

 su
bs

ec
tio

n 
(c

) o
f t

hi
s 

se
ct

io
n)

 
w

hi
ch

 h
as

 n
ot

 p
as

se
d 

in
to

 th
e 

co
nt

ro
l o

f a
ny

 c
ou

rt 
[o

r]
 g

ra
nd

 ju
ry

 th
ro

ug
h 

th
e 

in
tr

od
uc

tio
n 

th
er

eo
f i

nt
o 

th
e 

re
co

rd
 o

f s
uc

h 
ca

se
 o

r 
pr

oc
ee

di
ng

.
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(0
 W

he
n 

an
y 

do
cu

m
en

ta
ry

 m
at

er
ia

l h
as

 b
ee

n 
pr

od
uc

ed
 b

y 
an

y 
pe

rs
on

 u
nd

er
[t

hi
s c

ha
pt

er
 fo

r u
se

 in
 a

ny
 a

nt
itr

us
t i

nv
es

tig
at

io
n]

 a
nd

 n
o 

[s
uc

h]
 c

as
e 

or
 p

ro


ce
ed

in
g 

[a
ri

sin
g 

th
er

ef
ro

m
 h

as
] 

be
en

 in
sti

tu
te

d 
w

it
hi

n 
a 

re
as

on
ab

le
 ti

m
e 

af
te

r 
co

m
pl

et
io

n 
of

 th
e 

ex
am

in
at

io
n 

an
d 

an
al

ys
is 

of
 a

ll 
ev

id
en

ce
 a

ss
em

bl
ed

 i
n 

th
e 

co
ur

se
 o

f s
uc

h 
in

ve
sti

ga
tio

n,
 s

uc
h 

pe
rs

on
 s

ha
ll 

be
 e

nt
itl

ed
, 

up
on

 w
ri

tte
n 

de


m
an

d 
m

ad
e 

up
on

 th
e 

A
tto

rn
ey

 G
en

er
al

 o
r u

po
n 

th
e 

A
ss

ist
an

t A
tt

or
ne

y 
G

en


er
al

 in
 c

ha
rg

e 
of

 th
e 

A
nt

itr
us

t 
D

iv
isi

on
, t

o 
th

e 
re

tu
rn

 o
f a

ll 
do

cu
m

en
ta

ry
 m

a
te

ri
al

 (
ot

he
r t

ha
n 

co
pi

es
 th

er
eo

f m
ad

e 
by

 th
e 

D
ep

ar
tm

en
t o

f J
us

tic
e 

pu
rs

ua
nt

 
to

 su
bs

ec
tio

n 
(c

) o
f t

hi
s 

se
ct

io
n)

 s
o 

pr
od

uc
ed

 b
y 

su
ch

 p
er

so
n.
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(g
) 

In
 th

e 
ev

en
t 

of
 th

e 
de

at
h,

 d
isa

bi
lit

y,
 o

r 
se

pa
ra

tio
n 

fro
m

 s
er

vi
ce

 in
 t

he
D

ep
ar

tm
en

t o
f J

us
tic

e 
of

 th
e 

cu
sto

di
an

 o
f a

ny
 d

oc
um

en
ta

ry
 m

at
er

ia
l p

ro
du

ce
d 

un
de

r 
[a

ny
] 

de
m

an
d 

[is
su

ed
 u

nd
er

 th
is 

ch
ap

te
r]

 o
r t

he
 o

ffi
ci

al
 re

lie
f o

f s
uc

h 
cu

st
od

ia
n 

fro
m

 r
es

po
ns

ib
ili

ty
 f

or
 th

e 
cu

st
od

y 
an

d 
co

nt
ro

l o
f s

uc
h 

m
at

er
ia

l, 
th

e 
A

ss
ist

an
t A

tto
rn

ey
 G

en
er

al
 in

 c
ha

rg
e 

of
 th

e 
A

nt
itr

us
t D

iv
isi

on
 sh

al
l p

ro
m

pt
ly

 
(1

) 
de

sig
na

te
 a

no
th

er
 a

nt
it

ru
st

 in
ve

sti
ga

to
r 

to
 s

er
ve

 a
s 

cu
st

od
ia

n 
[th

er
eo

f]
, 

an
d 

(2
) t

ra
ns

m
it 

[n
ot

ic
e]

 in
 w

rit
in

g 
to

 th
e 

pe
rs

on
 w

ho
 [

pr
od

uc
ed

 su
ch

] 
m

a
te

ri
al

 a
s t

o 
th

e 
id

en
ti

ty
 a

nd
 a

dd
re

ss
 o

f t
he

 su
cc

es
so

r s
o 

de
sig

na
te

d.
 A

ny
 su

cc
es


so

r 
[s

o]
 d

es
ig

na
te

d 
sh

al
l h

av
e 

w
ith

 r
eg

ar
d 

to
 s

uc
h 

m
at

er
ia

ls 
al

l d
ut

ie
s a

nd
 r

e
sp

on
sib

ili
tie

s 
im

po
se

d 
by

 t
hi

s 
[c

ha
pt

er
] 

up
on

 h
is 

pr
ed

ec
es

so
r 

in
 o

ffi
ce

 w
ith

 
re

ga
rd

 t
he

re
to

, 
ex

ce
pt

 t
ha

t 
he

 s
ha

ll 
no

t b
e 

he
ld

 r
es

po
ns

ib
le

 f
or

 a
ny

 d
ef

au
lt 

or
 

de
re

lic
tio

n 
w

hi
ch

 o
cc

ur
re

d 
be

fo
re

 h
is

 d
es

ig
na

tio
n 

[a
s c

us
to

di
an

].
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(a
) W

he
ne

ve
r a

ny
 p

er
so

n 
fa

ils
 to

 c
om

pl
y 

w
it

h 
an

y 
ci

vi
l i

nv
es

tig
at

iv
e 

de
m

an
d

du
ly

 s
er

ve
d 

up
on

 h
im

 u
nd

er
 se

ct
io

n 
13

12
 o

f t
hi

s t
itl

e 
or

 w
he

ne
ve

r 
sa

tis
fa

ct
or

y 
co

py
in

g 
or

 r
ep

ro
du

ct
io

n 
of

 a
ny

 s
uc

h 
m

at
er

ia
l c

an
no

t b
e 

do
ne

 a
nd

 s
uc

h 
pe

rs
on

 
re

fu
se

s t
o 

su
rre

nd
er

 su
ch

 m
at

er
ia

l, 
th

e 
A

tto
rn

ey
 G

en
er

al
, t

hr
ou

gh
 su

ch
 o

ffi
ce

rs 
or

 a
tto

rn
ey

s 
as

 h
e 

m
ay

 d
es

ig
na

te
, m

ay
 fi

le
, i

n 
th

e 
di

st
ric

t c
ou

rt 
of

 th
e 

U
ni

te
d 

St
at

es
 f

or
 a

ny
 ju

di
ci

al
 d

ist
ri

ct
 in

 w
hi

ch
 s

uc
h 

pe
rs

on
 r

es
id

es
, i

s f
ou

nd
, o

r 
tra

ns


ac
ts

 b
us

in
es

s,
 a

nd
 s

er
ve

 u
po

n 
su

ch
 p

er
so

n 
a 

pe
tit

io
n 

fo
r 

an
 o

rd
er

 o
f s

uc
h 

co
ur

t 
fo

r t
he

 e
nf

or
ce

m
en

t o
f t

hi
s 

ch
ap

te
r, 

ex
ce

pt
 th

at
 if

 su
ch

 p
er

so
n 

tra
ns

ac
ts

 b
us

in
es

s 
in

 m
or

e 
th

an
 o

ne
 su

ch
 d

ist
ric

t s
uc

h 
pe

tit
io

n 
sh

al
l b

e 
fil

ed
 in

 th
e 

di
str

ic
t i

n 
w

hi
ch

 
su

ch
 p

er
so

n 
m

ai
nt

ai
ns

 h
is 

pr
in

ci
pa

l 
pl

ac
e 

of
 b

us
in

es
s, 

or
 in

 s
uc

h 
ot

he
r d

ist
ri

ct
 

in
 w

hi
ch

 s
uc

h 
pe

rs
on

 tr
an

sa
ct

s 
bu

sin
es

s a
s m

ay
 b

e 
ag

re
ed

 u
po

n 
by

 th
e 

pa
rt

ie
s 

to
 s

uc
h 

pe
tit

io
n.

Se
e 

fo
ot

no
te

s a
t e

nd
 o

f t
ab

le
.

ni
ty

 fo
r 

di
sc

ov
er

y i
s a

va
ila

bl
e 

un
de

r t
he

 ru
le

s a
nd

 p
ro

ce
du

re
s o

f t
he

 ag
en

cy
 co

nd
uc

tin
g 

th
e 

pr
oc

ee
di

ng
.”

“U
po

n 
th

e 
co

m
pl

et
io

n 
of

 (
1)

 th
e 

an
tit

ru
st 

in
ve

sti
ga

tio
n 

fo
r w

hi
ch

 a
ny

 d
oc

u
m

en
ta

ry
 m

at
er

ia
l d

es
cr

ib
ed

 in
 su

bs
ec

tio
n 

(b
) (

?)
 o

f s
ec

tio
n 8

 of
 th

is
 A

ct
 w

as
 p

ro
du

ce
d,

 
an

d 
(2

) a
ny

 su
ch

 c
as

e 
or

 p
ro

ce
ed

in
g,

 th
e 

cu
st

od
ia

n 
sh

al
l r

et
ur

n 
to

 th
e 

pe
rs

on
 w

ho
 

pr
od

uc
ed

 s
uc

h 
m

at
er

ia
l 

al
l s

uc
h 

m
at

er
ia

l 
(o

th
er

 th
an

 c
op

ie
s 

th
er

eo
f f

ur
ni

sh
ed

 
to

 th
e c

us
to

di
an

 p
ur

su
an

t t
o 

su
bs

ec
tio

n 
(6

) 
of

 th
is

 se
ct

io
n 

or
 m

ad
e 

by
 th

e 
D

ep
ar

t
m

en
t o

f J
us

tic
e 

pu
rs

ua
nt

 to
 s

ub
se

ct
io

n 
(c

) o
f t

he
 s

ec
tio

n)
 w

hi
ch

 h
as

 n
ot

 p
as

se
d 

in
to

 th
e 

co
nt

ro
l o

f a
ny

 c
ou

rt,
 g

ra
nd

 Ju
ry

, o
r F

ed
er

al
 a

dm
in

is
tr

at
iv

e 
or

 re
gu

la
to

ry
 

ag
en

cy
 t

hr
ou

gh
 t

he
 i

nt
ro

du
ct

io
n 

th
er

eo
f 

in
to

 
th

e 
re

co
rd

 o
f 

su
ch

 
ca

se
 

or
 

pr
oc

ee
di

ng
.”

“W
he

n 
an

y 
do

cu
m

en
ta

ry
 m

at
er

ia
l h

as
 b

ee
n 

pr
od

uc
ed

 b
y 

an
y 

pe
rs

on
 u

nd
er

 
a 

de
m

an
d 

de
sc

rib
ed

 in
 su

bs
ec

tio
n 

(b
)(3

) o
f s

ec
tio

n 8
 o

f t
hi

s A
ct

, a
nd

 n
o 

ca
se

 o
r 

pr
o

ce
ed

in
g 

as
 to

 w
hi

ch
 th

e 
do

cu
me

nt
s a

re
 u

sa
bl

e 
ha

d b
ee

n 
in

sti
tu

te
d 

an
d 

is
 p

en
di

ng
 o

r 
ha

s b
ee

n 
in

st
itu

te
d 

w
it

hi
n 

a 
re

as
on

ab
le

 ti
m

e 
af

te
r c

om
pl

et
io

n 
of

 th
e 

ex
am

in
at

io
n 

an
d 

an
al

ys
is

 o
f a

ll 
ev

id
en

ce
 a

ss
em

bl
ed

 in
 th

e 
co

ur
se

 o
f s

uc
h 

in
ve

st
ig

at
io

n,
 su

ch
 

pe
rs

on
 sh

al
l b

e 
en

tit
le

d,
 u

po
n 

w
ri

tte
n 

de
m

an
d 

m
ad

e 
up

on
 th

e 
A

tto
rn

ey
 G

en
er

al
 

or
 u

po
n 

th
e 

A
ss

is
ta

nt
 A

tto
rn

ey
 G

en
er

al
 in

 c
ha

rg
e 

of
 th

e 
A

nt
itr

us
t 

D
iv

is
io

n,
 to

 
th

e 
re

tu
rn

 o
f a

ll 
su

ch
 d

oc
um

en
ta

ry
 m

at
er

ia
l 

(o
th

er
 th

an
 c

op
ie

s t
he

re
of

 fu
rn

is
he

d 
to

 th
e c

us
to

di
an

 p
ur

su
an

t t
o 

su
bs

ec
tio

n 
lb

) o
f t

hi
s s

ec
tio

n o
r m

ad
e 

by
 th

e 
D

ep
ar

t
m

en
t o

f J
us

tic
e 

pu
rs

ua
nt

 to
 su

bs
ec

tio
n 

(c
) o

f t
hi

s 
se

ct
io

n)
 s

o 
pr

od
uc

ed
 b

y 
su

ch
 

pe
rs

on
.”

.
“I

n 
th

e 
ev

en
t 

of
 th

e 
de

at
h,

 d
is

ab
ili

ty
, o

r s
ep

ar
at

io
n 

fro
m

 s
er

vi
ce

 in
 t

he
 D

e
pa

rtm
en

t 
of

 Ju
sti

ce
 o

f t
he

 c
us

to
di

an
 o

f 
an

y 
do

cu
m

en
ta

ry
 m

at
er

ia
l 

pr
od

uc
ed

 
un

de
r 

a 
de

m
an

d 
fo

r p
ro

du
ct

io
n 

de
sc

rib
ed

 in
 s

ub
se

cti
on

 (b
)(

1)
 o

f s
ec

tio
n 3

 of
 th

is 
Ac

t 
or

 th
e 

an
tit

ru
st

 in
ve

st
ig

at
or

 h
av

ing
 p

os
se

ss
io

n 
of

 an
sw

er
s i

n 
w

ri
tin

g 
to

 w
ri

tte
n 

in
te

r
ro

ga
tor

ies
 o

r t
he

 tr
an

sc
ri

pt
 o

f a
ny

 o
ra

l t
es

tim
on

y 
pr

od
uc

ed
 u

nd
er

 a
ny

 d
em

an
d 

is
su

ed
 

un
de

r t
hi

s A
ct

, o
r t

he
 o

ffi
ci

al
 re

lie
f o

f s
uc

h 
cu

st
od

ia
n 

or
 a

nt
itr

us
t i

nv
es

tig
at

or
 fr

om
 

re
sp

on
si

bi
lit

y 
fo

r t
he

 c
us

to
dy

 a
nd

 c
on

tro
l o

f s
uc

h 
m

at
er

ia
l, 

th
e 

A
ss

ist
an

t 
A

t
to

rn
ey

 G
en

er
al

 in
 c

ha
rg

e 
of

 th
e 

A
nt

itr
us

t D
iv

is
io

n 
sh

al
l p

ro
m

pt
ly

 (
1)

 d
es

ig
na

te
 

an
ot

he
r a

nt
itr

us
t i

nv
es

tig
at

or
 to

 se
rv

e 
as

 c
us

to
di

an
 o

f s
uc

h 
do

cu
m

en
ta

ry
 m

at
er

ia
l 

or
 to

 m
ai

nt
ai

n 
po

ss
es

si
on

 o
f s

uc
h 

an
sw

er
s t

o i
nt

er
ro

ga
to

rie
s o

r s
uc

h 
tr

an
sc

ri
pt

 o
f o

ra
l 

te
st

im
on

y,
 a

nd
 (

2)
 tr

an
sm

it 
in

 w
rit

in
g 

to
 th

e 
pe

rs
on

 w
ho

 s
ub

m
it

te
d 

th
e 

do
cu

m
en


ta

ry
 m

at
er

ia
l p

ro
du

ce
d 

un
de

r a
 d

em
an

d f
or

 p
ro

du
cti

on
 d

es
cr

ib
ed

 in
 s

ub
se

ct
io

n 
(b

)(
1) 

of
 se

ct
io

n 
8 

of
 th

is
 A

ct
, 

no
tic

e a
s 

to
 t

he
 id

en
tit

y 
an

d 
ad

dr
es

s 
of

 th
e 

su
cc

es
so

r 
so

 
de

sig
na

te
d.

 A
ny

 s
uc

ce
ss

or
 d

es
ig

na
te

d 
un

de
r 

th
is 

su
bs

ec
tio

n 
sh

al
l 

ha
ve

 w
ith

 
re

ga
rd

 to
 su

ch
 m

at
er

ia
ls 

al
l d

ut
ie

s 
an

d 
re

sp
on

si
bi

lit
ie

s i
m

po
se

d 
by

 th
is 

Ac
t u

po
n 

hi
s 

pr
ed

ec
es

so
r 

in
 o

ffi
ce

 w
ith

 r
eg

ar
d 

th
er

et
o,

 e
xc

ep
t 

th
at

 h
e 

sh
al

l 
no

t 
be

 h
el

d 
re

sp
on

sib
le

 fo
r a

ny
 d

ef
au

lt
 o

r d
er

el
ic

tio
n 

w
hi

ch
 o

cc
ur

re
d 

be
fo

re
 h

is 
de

si
gn

at
io

n.
”.

(N
o 

ch
an

ge
).



Se
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io
n 

by
 s

ec
tio

n 
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m
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ri
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n 
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. 
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C
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62
—
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nt

in
ue

d

Ci
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tio
n

Pr
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en
t l
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Pr
op
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ed
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m

en
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en
t »

8e
c.

 1
31

4(
b)

...
...

...
...

..

Se
c.

 1
31

4(
c)

...
...

...
...

...

Se
c.

 1
31

4(
d)

...
...

...
...

..

Se
c.

 1
31

4(
e)

...
...

...
...

...

(b
) 

W
ith

in
 t

w
en

ty
 d

ay
s 

af
te

r 
th

e 
se

rv
ic

e 
of

 a
ny

 s
uc

h 
de

m
an

d 
up

on
 a

ny
 

pe
rs

on
, o

r a
t a

ny
 ti

m
e 

be
fo

re
 th

e 
[r

et
ur

n
] d

at
e 

sp
ec

ifi
ed

 in
 th

e 
de

m
an

d,
 w

hi
ch


ev

er
 p

er
io

d 
is 

sh
or

te
r, 

su
ch

 p
er

so
n 

m
ay

 fi
le

, i
n 

th
e 

di
str

ic
t c

ou
rt 

of
 th

e 
U

ni
te

d 
St

at
es

 f
or

 th
e 

ju
di

ci
al

 d
ist

ric
t w

it
hi

n 
w

hi
ch

 s
uc

h 
pe

rs
on

 r
es

id
es

, i
s 

fo
un

d,
 o

r 
tra

ns
ac

ts
 b

us
in

es
s, 

an
d 

se
rv

e 
up

on
 su

ch
 [

cu
st

od
ia

n]
 a

 p
et

iti
on

 fo
r a

n 
or

de
r 

of
 

su
ch

 c
ou

rt
 m

od
ify

in
g 

or
 s

et
tin

g 
as

id
e 

su
ch

 d
em

an
d.

 T
he

 t
im

e 
al

lo
w

ed
 f

or
 

co
m

pl
ia

nc
e 

w
it

h 
th

e 
de

m
an

d 
in

 w
ho

le
 o

r i
n 

pa
rt

 a
s d

ee
m

ed
 p

ro
pe

r a
nd

 o
rd

er
ed

 
by

 th
e 

co
ur

t 
sh

al
l 

no
t r

un
 d

ur
in

g 
th

e 
pe

nd
en

cy
 o

f s
uc

h 
pe

tit
io

n 
in

 th
e 

co
ur

t. 
Su

ch
 p

et
iti

on
 s

ha
ll 

sp
ec

ify
 e

ac
h 

gr
ou

nd
 u

po
n 

w
hi

ch
 t

he
 p

et
it

io
ne

r 
re

lie
s 

in
 

se
ek

in
g 

su
ch

 r
el

ie
f, 

an
d 

m
ay

 b
e 

ba
se

d 
up

on
 a

ny
 f

ai
lu

re
 o

f s
uc

h 
de

m
an

d 
to

 
co

m
pl

y 
w

ith
 th

e 
pr

ov
isi

on
s o

f t
hi

s c
ha

pt
er

, o
r u

po
n 

an
y 

co
ns

tit
ut

io
na

l o
r o

th
er

 
le

ga
l r

ig
ht

 o
r p

ri
vi

le
ge

 o
f s

uc
h 

pe
ro

sn
.

(c
) A

t a
ny

 t
im

e 
du

rin
g 

w
hi

ch
 a

ny
 c

us
to

di
an

 is
 in

 c
us

to
dy

 o
r c

on
tro

l o
f a

ny
 

do
cu

m
en

ta
ry

 m
at

er
ia

l d
el

iv
er

ed
 b

y 
an

y 
pe

rs
on

 i
n 

co
m

pl
ia

nc
e 

w
ith

 a
ny

 s
uc

h 
de

m
an

d,
 s

uc
h 

pe
rs

on
 m

ay
 f

ile
, i

n 
th

e 
di

str
ic

t c
ou

rt 
of

 th
e 

U
ni

te
d 

St
at

es
 fo

r t
he

 
ju

di
ci

al
 d

ist
ri

ct
 w

ith
in

 w
hi

ch
 th

e 
of

fic
e 

of
 su

ch
 c

us
to

di
an

 is
 si

tu
at

ed
, a

nd
 se

rv
e 

up
on

 s
uc

h 
cu

st
od

ia
n 

a 
pe

tit
io

n 
fo

r 
an

 o
rd

er
 o

f s
uc

h 
co

ur
t 

re
qu

iri
ng

 th
e 

pe
r

fo
rm

an
ce

 b
y 

su
ch

 c
us

to
di

an
 o

f a
ny

 d
ut

y 
im

po
se

d 
up

on
 h

im
 b

y 
th

is
 c

ha
pt

er
.

(d
) 

W
he

ne
ve

r 
an

y 
pe

tit
io

n 
is 

fil
ed

 in
 a

ny
 d

ist
ric

t c
ou

rt 
of

 th
e 

U
ni

te
d 

St
at

es
 

un
de

r t
hi

s s
ec

tio
n,

 su
ch

 c
ou

rt 
sh

al
l h

av
e 

ju
ris

di
ct

io
n 

to
 h

ea
r 

an
d 

de
te

rm
in

e 
th

e 
m

at
te

r 
so

 p
re

se
nt

ed
, 

an
d 

to
 e

nt
er

 s
uc

h 
or

de
r 

or
 o

rd
er

s 
as

 m
ay

 b
e 

re
qu

ir
ed

 t
o 

ca
rr

y 
in

to
 e

ffe
ct

 th
e 

pr
ov

is
io

ns
 o

f t
hi

s c
ha

pt
er

. A
ny

 fi
na

l o
rd

er
 so

 e
nt

er
ed

 sh
al

l 
be

 s
ub

je
ct

 to
 a

pp
ea

l p
ur

su
an

t 
to

 s
ec

tio
n 

12
91

 o
f T

itl
e 

28
. A

ny
 d

iso
be

di
en

ce
 o

f 
an

y 
fin

al
 o

rd
er

 e
nt

er
ed

 u
nd

er
 th

is
 se

ct
io

n 
by

 a
ny

 c
ou

rt 
sh

al
l 

be
 p

un
ish

ed
 a

s a
 

co
nt

em
pt

 th
er

eo
f.

(e
) 

To
 t

he
 e

xt
en

t 
th

at
 s

uc
h 

ru
le

s 
m

ay
 h

av
e 

ap
pl

ic
at

io
n 

an
d 

ar
e 

no
t i

nc
on


sis

te
nt

 w
ith

 th
e 

pr
ov

isi
on

s 
of

 th
is

 c
ha

pt
er

, t
he

 F
ed

er
al

 R
ul

es
 o

f C
iv

il 
Pr

oc
ed

ur
e 

sh
al

l 
ap

pl
y 

to
 a

ny
 p

et
iti

on
 u

nd
er

 th
is 

ch
ap

te
r.

Th
e 

fir
st 

se
nt

en
ce

 o
f s

ub
se

ct
io

n 
(b

) o
f s

ec
tio

n 
5 

is 
am

en
de

d 
to

 re
ad

 a
s 

fo
llo

w
s, 

“W
ith

in
 tw

en
ty

 d
ay

s 
af

te
r 

th
e 

se
rv

ic
e 

of
 a

ny
 s

uc
h 

de
m

an
d 

up
on

 a
ny

 p
er

so
n 

or
 a

t 
an

y 
tim

e 
be

fo
re

 th
e 

co
m

pl
ia

nc
e 

da
te

 s
pe

ci
fie

d 
in

 t
he

 d
em

an
d,

 w
hi

ch
ev

er
 

pe
rio

d 
is 

sh
or

te
r, 

or
 w

ith
in

 s
uc

h 
pe

ri
od

 e
xc

ee
di

ng
 tw

en
ty

 d
ay

s a
fte

r 
se

rv
ice

 o
r 

in
 

ex
ce

ss 
of

 su
ch

 c
om

pl
ia

nc
e 

da
te

 a
s m

ay
 b

e p
re

sc
rib

ed
 in

 w
ri

tin
g,

 su
bs

eq
ue

nt
 to

 se
rv

ic
e, 

by
 th

e 
an

tit
ru

st
 i

nv
es

tig
at

or
 o

r i
nv

es
tig

ato
rs

 n
am

ed
 in

 th
e 

de
m

an
d, 

su
ch

 p
er

so
n 

m
ay

 
fil

e,
 in

 t
he

 d
ist

ric
t 

co
ur

t 
of

 th
e 

U
ni

te
d 

St
at

es
 f

or
 th

e 
ju

di
ci

al
 d

ist
ric

t 
w

ith
in

 
w

hi
ch

 su
ch

 p
er

so
n 

re
sid

es
, i

s f
ou

nd
, o

r 
tra

ns
ac

ts 
bu

sin
es

s, 
an

d 
se

rv
e 

up
on

 s
uc

h 
an

tit
ru

st
 in

ve
st

iga
to

r o
r i

nv
es

tig
at

or
s a
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Chairman Rodino. I recognize the gentleman from Michigan, 
Mr. Hutchinson.

Mr. Hutchinson. Thank you, Mr. Chairman.
Mr. Chairman, as we open the hearings on H.R.  39, we must not 

overlook some fundamenta l truths . The anti trus t laws seek to estab
lish a code of conduct jus t as, generally, our criminal laws are intended 
to. However, not all an titru st laws carry criminal sanctions, and only 
last year were any violations deemed felonies. Even though some 
ant itrus t violations may result in grave injury to the people, criminal 
sanctions are often legally inapplicable or factually inappropriate.

It  is in the twilight zone between the civil and the criminal tha t 
anti trus t enforcement walks the beat. Those who enforce these laws

• are the police who ferret out “white-collar wrongs.”
H.R.  39 would significantly increase the investigative resources of 

those who police the anti trus t laws. As with any increase in police 
authority, we must be ever alert to safeguard the interests on the

• other side. Of course, the fourth and fifth amendments to the Consti
tution provide protection over and above any legislation, and the 
Anti trust  Civil Process Act itself provides some protection.

But beyond tha t there must abide in a free society the belief tha t 
every citizen should be left alone to pursue happiness as he sees it, 
within the confines of the law. It  follows as a corollary to tha t belief 
tha t the police cannot tap the citizen on the shoulder and subject him 
to investigation without a good reason.

The fact tha t the citizen has available to him judicial remedies to 
protect against overzealous enforcement is well and good, but  i t is no 
substi tute for legislative precision in stating what authority enforcers 
must have to perform the ir function.

H.R. 39 would expand the Justice Department’s authority  regarding 
civil investigative demands in several respects. Whereas the Antitrust 
Civil Process Act of 1962 authorized CID’s against only nonnatu ral 
persons under investigation, H.R. 39 would expand tha t to include 
any person with relevant information or documents. Whereas the act 
authorized CID’s for documents only, H.R. 39 would also author ize 
interrogatories and depositions. And whereas the act authorized CI D’s 
for current or pa st anti trus t violations, H.R. 39 would also authorize 
CID’s for “activities which may lead to any anti trus t violation.”

Thus the bill expands upon who may be served, what may be 
demanded, and why a CID may be issued.

- Is this expanded authority necessary? In answering tha t question i t
is not enough to state  one’s faith in the anti trus t laws. Rath er we 
must determine whether such expansion is consonant with the proper 
balance tha t the legislative branch must strike between the needs of

• law enforcement and the rights of our citizens.
I trust tha t these hearings will shed light on tha t question.
Than k you Mr. Chairman.
Chairman Rodino. Thank  you, Mr. Hutchinson.
Our first witness this morning is Thomas E. Kauper, the distin

guished Assistant  Attorney  General in charge of the Antitru st 
Division. Mr. Kauper, we are delighted to have you here this morning, 
and we know that your expertise in this area will be very valuable 
to the committee in providing it with the information tha t it needs 
to come to a good legislative conclusion.

Thank you, and you may proceed.
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TESTIMONY OF HON. THOMAS E. KAUPER, ASSISTANT ATTORNEY
GENERAL, ANTITRUST DIVISION, U.S. DEPARTMENT OF JUSTICE,
ACCOMPANIED BY JOE SIMS, SPECIAL ASSISTANT, AND WILLIAM
E. SWOPE, DEPUTY DIRECTOR OF OPERATIONS

.Mr. Kauper. Thank  you, Mr. Chairman. I think the record should note tha t I am accompanied this morning by Joe Sims, my special assistant , and by William Swope, our Deputy Director of Operations. I should explain that I asked Mr. Swope to accompany me this morning even though he will have to depart about 11:20,  if t hat  is acceptable to you.
Chairman Rodino. That is perfectly all right.
Mr. Kauper. I am pleased to respond to this committee’s request to present the views of the adminis tration on H.R. 39, legislation which would substan tially aid effective anti trus t enforcement by giving the Departmen t of Justice necessary precomplaint civil investi gatory powers. The administration strongly supports this legislation.H.R . 39 would amend the Anti trust  Civil Process Act to authorize the collection of information in advance of action which might be unlawful, to cover natural persons, and to include oral testimony and written interrogatories. It  would also extend the scope of a civil investigation demand—CID —to include all persons believed to have information relevant to an a nti trust investigation.
The considerations supporting enactment of the Civil Process Act of 1962 speak today for extension of the statute.  No litigation involves facts more complex and records more extensive than are found in the Government’s ant itru st cases. Collecting the great amount of information needed for successful ant itrust enforcement is a task of considerable magni tude. Thus, the A ntitrust Civil Process Act, as far as it goes, has proven beneficial to our operations.In the years since its enactment, 1,626 civil investigative demands have been issued by the Ant itrus t Division. However, the limited scope of the act substan tially impairs our investigative effectiveness by limiting civil investigative demands to current or past alleged violations, to legal entities not natural persons, to documentary material, and to parties under investigation.
We simply cannot depend on the voluntary cooperation of industry in our investigatory functions. Although compulsory grand jury process can be used in the investigation of criminal violations under the Sherman Act, the grand jury  cannot be used where our inten t is only to bring a civil action. Moreover, the Clayton Act is not a criminal sta tute ; under it we must proceed civilly.
H.R. 39 clarifies our authority  to seek information on incipient violations, an area of some judicial confusion.1 This is a highly desirable change, since investigations of yet to be consummated mergers will always involve incipient  conduct.
The bill would also give the Departmen t the opportunity to compel the production of information from individuals in those cases where it  is not voluntarily forthcoming. This, too, is a necessary addition if our investigatory authority is to be equal to the task.

1 See, e.g ., U.S . v. Union  Oil Co., 343 F. 2d 29 (9 th  Ci r 196 5)
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The availability of writ ten or oral testimony, in addition to docu
ment production, will also be a very useful investigatory tool. The 
provision for oral testimony is nothing new. There is ample precedent 
for it in the State  statutes providing antit rust investigatory powers to 
their attorneys general before institut ion of any suit. Numerous 
Federal laws also authorize various departments and agencies to 
compel the attendance and testimony of witnesses in the course of 
investigations under the laws which they administer.

These changes in the existing legislation are desirable and indeed 
necessary for a truly effective ant itrust enforcement program, and 
thus the adminis tration strongly supports H.R. 39.

Since this legislation was prepared by the adminis tration and intro
duced, however, we have considered other proposed legislation, as well 
as comments from outside the administra tion, and we have become 
convinced tha t several changes in the legislation as introduced would 
be desirable. We stand ready to work with this committee and its 
staff on the language of particular provisions. I would like to highlight 
these areas here, and also discuss several provisions which raise im
portant policy issues. I have attached an appendix to this statement 
with detailed language and technical suggestions.

Section (c) of H .R. 39 amends section 3(a) of the Civil Process Act, 
which sets out the basis on which a CID  can be issued and what  may be 
requested. As amended, answers to written interrogatories and oral 
testimony could be required, in addition to the production of docu
ments. In addition to this change, which we strongly support, section 
3(a) would be amended by adding the language “or may have knowl
edge of any fact or facts.” This is intended to form the basis for a 
demand for oral testimony or written interrogatories, and was in fact 
the language suggested in the administration bill.

I have concluded, however, tha t the limitations to “fact  or facts ” 
may prove unworkable, since it is ofttimes difficult to establish what 
another person knows as a “fac t.” I would suggest the substi tution of 
the language “or may have any informat ion” . This is less likely to 
create enforcement problems and is in fact what the demand seeks.

Section (d) of H .R. 39 amends section 3(b) of the ACPA, which 
details what the demand shall contain. We have some technical changes 
in this section which I have detailed in the appendix to my testimony.

There is, however, one change of some impact  which affects several 
provisions of H .R. 39, including this one. As now drafted, section (i) 
of H.R.  39 would extend the power to utilize the ACPA to obtain 
information for use before regulatory agencies only in those cases 
where “an adequate  opportunity  for discovery” is not available 
under agency rules and procedures. After careful thought, I have come 
to the conclusion that  this s tandard is simply unworkable. Who is to 
decide, for example, whether the agency’s rules are adequate?

Therefore, because I believe this authority would be extremely 
valuable to the Division’s regulatory activities, I would suggest tha t 
the qualifying language be dropped. The Division’s participation 
before regulatory agencies has become an extremely important par t 
of its activities. In many cases, agency partic ipation is chosen instead 
of litigation, where it is felt tha t litigation would be a piecemeal 
approach to an industry  problem.
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Other times, agency participat ion is taken in tandem with related 
litigation. The Division’s advocacy activities before Federal agencies 
truly complement its traditiona l enforcement activities and, in the 
long term, both seek the same goals. Therefore, any dis tinction in the 
gathering of information is an artificial one which I do not feel should 
be perpetuated. I have included in the appendix language which would 
eliminate this unnecessary distinction.

Section (f) of H.R. 39 deals with the form of responses to a CID. 
New subsection (g) deals with the production of documents, and would 
require a sworn certificate tha t all documents requested have been 
produced. Who must provide the certificate is unclear. This could be 
interpreted as allowing certification, even where the demand was 
directed at a natura l person, by someone other than the person to 
whom the demand was directed. I have suggested in the appendix 
language to cure this ambiguity. A similar problem exists with new 
subsection (i), and is also dealt with in the appendix.

New subsection (j) deals with the procedures for complying with a 
demand for oral testimony. I have a number of suggestions in this 
area, most of which are dealt with in the appendix, but I would like to 
specifically mention two points which I feel raise significant policy 
issues.

First, new subsection (j )( l) , as drafted , would allow oral testimony 
pursu ant to a CID to be open to the public, a condition I  can assure 
you was not intended by the drafters. The treatment of information 
obtained through a CID has always been, and would remain under 
H.R.  39 amendments, highly restrictive, with areas of use strictly 
defined. I think this is both appropriate and desirable, and should 
continue. Nevertheless, new subsection (j )( l)  merely permits an 
oral examination pursuant to a demand to be held in closed session. 
I believe tha t such proceedings should always be confidential, with 
all persons other than counsel for the person being examined and 
those necessary to conduct the examination excluded. Any other 
standard , it seems to me, is inconsistent with both the lette r and 
the spiri t of other provisions of both the act as it now stands and 
H.R . 39.

Second, I find tha t the provisions providing a procedure by which 
the person examined may obtain a copy of his testimony is not 
adequate. In addition, there is no provision for certification of the 
testimony by the person examined, and some ambigui ty in new sub
section (k)(5), dealing with the right to clarify or complete equivocal 
answers.

Because of these deficiencies, and because I view this procedure 
as somewhat analogous to a civil deposition as contemplated by the 
Federal Rules of Civil Procedure, we now believe changes to conform 
to those rules is appropriate.

Rule 30(c) outlines the procedure for review and corrections by 
the witness, and provides for signing. Similar procedures are appropri
ate and, with slight modifications in language, should be included in 
these amendments to the Civil Process Act.

Section (i) of H.R. 39 generally describes the uses to which in
formation obtained by CID can be put. I have already indicated 
some desirable changes in this provision. In addition to those 
mentioned, however, I believe the scope of the provision must be 
somewhat narrowed.
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Section (i) would allow any use of CID information before any 
“court, grand jury, or Federal adminis trative agency” and in the 
conduct of any ant itru st investigation. While we believe tha t informa
tion properly obtained through the use of a CID should be available 
to Division attorneys in agency proceedings, the possible disclosure 
of such information in ant itrust investigations would have the ironic 
effect of allowing disclosures by other a ttorneys in o ther investigations 
not permitted to the investigators who obtained the information.

The confidentiality of the documents would be substantia lly 
impaired if disclosure was allowed outside a judicial, grand jury, or 
agency proceeding. The appendix contains specific language to correct 
this problem, and to p’ermit documents to be utilized in oral depositions 
under this act.

In addition, we believe tha t all information obtained through a 
CID should be available to the FTC, subjec t to the same limitations 
placed on the use of the information by the Division. The appendix 
contains language to accomplish this purpose.

Finally, the relationship of the Freedom of Information Act and 
the Civil Process Act, including proposed changes, must be carefully 
considered. We would favor clear and complete exemption from the 
FOIA for any information, in whatever  form, obtained through a 
CID.

By definition, such information is investigatory and frequently 
consists of confidential business data. While it would thus probably 
be exempt from disclosure in any event, we strongly favor specific 
language to tha t effect.

In summary, this is necessary and highly desirable legislation. 
With the few minor changes suggested in this testimony, it has the 
administration’s strong support. I commend this committee for 
early hearings on this important bill and strongly urge its early 
passage.

Thank you Mr. Chairman.
Chairman Rodino. Thank you very much, Mr. Kauper.
In accordance with the rules of the committee, we will proceed and 

allow each member 5 minutes to question.
Mr. Kauper, on page 2 of your prepared statement you point out 

and state that the Antitrust Division “simply cannot depend on the 
voluntary cooperation of industry” in its investigatory functions. The 
basis of the original act was, it seems to me in large measure, the 
withholding of documents upon Antitrust Division requests for volun
tary cooperation by corporations, was it  not?

Mr. Kauper. Yes.
Chairman Rodino. Are there new problems tha t have arisen tha t 

form a similar basis for these amendments, Mr. Kauper, or has the 
original difficulty intensified and multiplied  despite the enactment and 
availability  of the CIDs?

Mr. K auper. I do not know if I could say the original difficulty has 
become worse, although there still are situations in which we do not 
get all of the documents we request. However, that,  it seems to me, is 
basically an enforcement problem; tha t is, how to enforce failure to 
comply with the request. I think the problems we see at the present 
can be put, if I might, in a couple of categories.
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First, it is not clear tha t we are authorized to use CID authority 
for demand of documents in connection with a proposed transact ion; 
tha t is, particularly a merger or a proposed jo int venture. Those are 
probably the two major categories. And we have, as I think you know, 
Mr. Chairman,  court rulings which suggest tha t we cannot use the 
authority prior to the time tha t the merger is consummated. That is 
obviously a severe restriction on our ability to obtain documentary 
evidence in cases where we have a very major enforcement problem, 
and where, as a practical matte r, we would normally like to challenge 
an acquisition prior to its consummation, if possible.

The second area are in the areas in which we are now seeking ex
panded authoritie s; tha t is, our ability to obtain information from 
third parties which may become relevan t when, for example, we are 
asked to determine the competitive effects of a merger, and we need 
some basic data with respect to sales from various members of the 
indus try in order to construc t markets and so on. Tha t is the third 
party proposition.

Moreover, since the act in no way applies to third persons, we really 
have not been able to obtain the kind of cooperation which we might 
otherwise be able to obtain if we had this authori ty. And I would 
emphasize tha t I would suspect tha t if we had this a uthority we would 
probably get much more of tha t information from third parties on a 
voluntary basis.

So far as our ability to take depositions, since we have no such 
authority  now, and have authority  to obtain testimony under com
pulsory process only in criminal cases, we are largely at the whim 
of the individuals and corporations involved as to whether they will 
talk to us at all in some circumstances. And indeed, it is not un
common, Mr. Chairman, tha t we do not get past the first hurdle; 
that  is, we simply are not permitted to talk to corporate employees, 
corporate officers, and so on.

Now, here again, I would anticipate tha t if this  authority existed, 
much of tha t would be voluntarily forthcoming without the invocation 
of all of the formal procedures in this act. That certainly has been 
our experience under the CID statute  as it now exists. But  I think 
tha t our basic difficulty has been that  much of the information which 
we need in an ant itrust investigation does not come simply from 
the records of the corporation under investigation. That is the es
sential problem more than anything else.

Chairman Rodino. Mr. Kauper, on page 2 you stated tha t H.R. 
39 clarified the authority of the Anti trust Division commendably 
and allows, in your language, “investigations of yet to be consummated 
mergers.” Is not the current problem the judicial construction of 
the act which has restricted the Anti trust Division’s investigation 
of consummated mergers? Do you not mean the amendments assist 
you in stopping midnight mergers? Is th at not, frankly, what you are 
getting at?

Mr. Kauper. Yes; to a degree tha t would be true. Tha t is, it 
would provide us with the availability to get information. Now, in 
the case of the true midnight merger, Mr. Chairman, tha t is a merger 
consummated perhaps even for the deliberate purpose of making sure 
tha t we could not seek to enjoin it. Obviously, if a company has t hat  
in mind, the fact tha t we can get information once we know of it
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may not be the ultimate answer to tha t problem. But certainly, it 
does mean tha t we would be able under the amendments to obtain  
information prior to consummation when we would know consum
mation is down the road. The Union Oil decision suggests we cannot do 
that.

Now, we did, of course, contend to the contrary. That is why this 
is p ut in terms of clarifying. But, it has been a major difficulty for 
us on merger investigations, and I think, a t least in the situation  where 
a proposed transaction has been announced, we pre tty clearly ought 
to have tha t kind of authority.

Chairman Rodino. Could you define a to-be consummated merger 
and explain how you find out about them, and how frequently you 
investigate these?

Mr. Kauper. Well, at the present time, Mr. Chairman, we are 
largely dependent upon public information, or notification by  counsel. 
Now, there are a good many mergers in which the companies involved 
instruct their counsel to inform us well in advance. Obviously, there 
are some companies who would prefer to be sued before they get 
into consummation, rather than having to unwind later.

But generally, we are dependent upon public sources of information, 
and I suspect, Mr. Chairman, in a number of cases we learn about 
mergers at about the same time you do, assuming we read the same 
sources.

Chairman Rodino. Mr. Kauper, on page 8 you state  tha t H.R. 
39 should be amended to give “a complete exemption” from the 
Freedom of Information Act “for any information in whatever form 
obtained through a CID.” Yet you also go on to say “by definition 
such information is investigatory.” Could you be more specific in 
justifying your proposal seeking a blanket exemption from the 
Freedom of Information Act?

Mr. Kauper. Well, we feel tha t most of this material would be 
exempt under the act as i t exists, and I think tha t is the hypothesis 
of the question. And I agree with you, I think tha t tha t probably is 
true.

However, I think in securing compliance with this sort of request 
and, indeed, even in considering passage of this bill, which I know 
has raised some questions concerning the use to which material is 
put and procedures which are to be used, tha t we would be in a better 
position if we could assure a company tha t its compliance is not 
going to be turned over to some third party.  There is considerable 
concern, I think, over the  meaning of the recent amendments, passed 
in this last December, to the Freedom of Information Act, and 
particularly as they relate to the seventh exemption, which is the 
investigatory exemption. Our feeling simply is tha t we ought to 
be able to assure a company or an individual who appears and testi
fies tha t his particular information will not be made public. I think 
there would be some difficulty in some applications of the Freedom 
of Information Act, for example, to oral testimony where questions 
may cover a whole variety of things, some of which could conceivably 
be questions concerning public information, asking for a reaction to 
that.  And I think tha t we would like to be able to assure the  witness 
tha t this information, indeed, perhaps the very fact tha t he has 
appeared, is not a mat ter of public record, and will not  be made 
available to the public.
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Chairman Rodino. Well, if the material does, as you suggest, consist of confidential data tha t should no t be made public, does not the supplier of this information, such as t rade secrets, have the right under tne provisions of the present Anti trust  Civil Process Act to apply to a Federal court for an order under the rules of discovery limiting the use and disclosure of such information?Mr. Kauper. Yes; I think they do, Mr Chairman, and tha t is perhaps one way to proceed.
I am f rankly concerned in my own mind as we try to develop this legislation about what the understanding of the business community is in advance of its passage in terms of securing their reaction. And I think we feel we would like to be able to assure that they do not  need to go to court to get tha t kind of protection, tha t the agency itself is bound not to make such disclosure and that  th at assurance ought to be •sufficient.
Now, I recognize that  one could say tha t a major part  of this could not be made available in any event. But, I think we have seen Mr.Chairman, on information tha t is voluntarily received today, tha t *companies have frequently indicated tha t this is, in their judgment, confidential business data. We cannot always assure them th at a court, under the Freedom of Information Act, would agree with their judgment, and thus uncertainty does operate as something of a deterrent to obtaining information. It  really is a matter of certainty, more than  anything else.
Chairman Rodino. Thank you.
Mr. Hutchinson.
Mr. Hutchinson. Mr. Kauper, as I understand from your testimony, the real reason for wanting to extend the reach of this law to cover any activity which may lead to any a ntit rust violation is really because you want to t ry to find out about proposed mergers. My concern is t ha t the language in this bill, as it  is d rafted—activi ties which may lead to any anti trus t violation—is very broad language. It  reaches a lot more than mergers. It  is the language of a fishing expedition.
Do you think i t is essential or necessary that  this bill carry such broad language, or would you be willing to have it rest ricted?Mr. Kauper. I think, Congressman, the language probably could be read as broadly as you suggest. We discussed at some length whether or no t this should be confined specifically to mergers alone. I t was our feeling tha t there were certain other kinds of proposed transactions, such as conduct which the parties announce they are going to -engage in, th at we might  want to look at. And this would include joint ventures, which I suppose we might view as a form of a merger activity, and conceivably dis tribution arrangements.But I think, Congressman, in direct response to your question, the *major emphasis is on mergers and joint ventures. If there is concern about the breadth of tha t language, I don’t think we would be terribly concerned if i t were so confined to eliminate any notion tha t what we are trying to find out is whether somebody is thinking about violating the ant itrust laws. That is not what we have in mind.The circumstances in which this  is used would be where the parties propose a transaction which they are going to implement, and have announced they are going to implement at a later date. That is our major concern, and tha t would be largely mergers and joint  ventures, conduct subject to the coverage of section 7 of the Clayton Act.
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Mr. Hutchinson. Now, under present law perhaps you do no t get 
sufficient advance notice of an impending merger to enjoin them, and 
so they go ahead and they merge. Bu t now tha t does not  prevent you 
from going ahead and suing them, and forcing them to disengage. 
And as you say, a lot of corporations, recognizing the difficulties of 
being separated  once they are joined, prefer to come to you and get  
a pre-clearance.

Now, what is so wrong with leaving it up to the individuals, busi
nessmen, lawyers, or whoever they are, who are contemplat ing a 
merger? What  is so wrong in putting them to the burden of having 
to unwind if they choose not to come to you first? Why do you need 
to go out and simply tell them, without  their solicitation, what they 
should or should not do? They know if they violate the law that they 
will be subject to penalties.

Mr. Kauper. I think, Congressman, what we really are talking 
about in tha t question is the question of adequacy of relief. It  cer
tainly is true  tha t if a merger is consummated and the parties do not 
hold up the merger until we have completed an investigation, we can 
force them to unwind at a late r time. Indeed, I would suppose th at in 
tha t circumstance we could clearly use a CID after consummation.

But, I do not  think, even under the existing statu te, there would be 
any problem with that . The difficulty I  preceive with tha t kind of an 
approach is tha t in my view divestiture simply is not, as a general 
proposition, an adequate  remedy. Unwinding a corporate transac tion 
is a very complicated mat ter;  thus, in the normal situation, if we are 
convinced tha t a proposed transaction will be a violation, we would 
prefer to seek to enjoin tha t transaction rather than trying to unwind 
it, which may take many years after a judgment tha t the acquisition 
from its outset  was unlawful. I think you only have to look at our 
experience with d ivestiture in the past 4 or 5 years to wonder whether 
it is an adequate remedy at all. Divestiture is hard  to obtain, among 
other problems, and once you decide something should be divested, it 
has to be s tructured to be divested and then you have to assume at 
tha t given moment you can find a buyer. It  is often an extremely 
difficult thing to do.

We simply do not  believe divestiture really works as an effective 
remedy. Now, I think tha t is really the issue that your question raises, 
and I have ra ther  strong feelings about that, I am afraid.

Mr. Hutchinson. Mr. Chairman, I have only one further question 
of Mr. Kauper.

Now, as I understand it, the Supreme Court  reminds us tha t we 
should not  use the grand jury process except with respect to criminal 
offenses. But, my question to you, sir, is this: At the time that  you 
sta rt investigating, looking around, searching around against a 
corporation either on a merger mat ter or any other violation of the 
ant itru st laws, how do you know a t tha t point whether what you are 
going to come up with is a criminal offense or simply a civil case?

In other words, can you still not properly use a grand jury  in the 
beginning, even now, since you do not know at tha t point whether 
you are going to end up with criminal charges or a civil case?

Mr. Kauper. Well, tha t is undoubtedly true in some cases, Con
gressman. I think  we normally do not begin an investigation by  simply 
saying we are going to investigate all of the conduct of company X.

56-900 0  -  75 - 3
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We begin an investigation usually of a particular  form of conduct by 
that  company which we usually have learned of before we would go 
to a grand jury. That is, we usually have some reason to believe tha t 
there is a specific violation before we go to the grand jury.

Now, there are certain categories where one truly may not know, 
even with tha t focus, whether the conduct will ultim ately be criminal 
conduct or not. And you are quite right, we can use a grand jury  there.

But there are certain other categories where it really is quite clear 
we would not use criminal process. There are even, of course, some 
ant itrust statu tes which carry no criminal sanction at all. None of the 
provisions of the Clayton Act, with the exception of one Robinson- 
ra tm an  amendment, carry any criminal penalties whatsoever, and 
thus it is quite clear we cannot use a grand jury  in tha t sort of 
investigation.

What we usually confront is a circumstance in which we have to 
make an initial judgment whether there really is a reasonable possi
bility tha t the conduct we are investigating may involve criminal 
conduct. The answer to tha t is frequently no, and tha t is the primary 
area in which much of this  would be relevant to us. If it is a mixed 
bag, if, for example, your judgment with respect to criminal prosecu
tion might turn to in tent or some part icular set of facts which you do 
not  know, then yes, you probably may go to a grand jury even though 
in the absence of finding those particular facts you would then go 
ahead and proceed civilly.

Mr. H utchinson. I th ank  you.
Chairman Rodino. Mr. Flowers?
Mr. Flowers. Mr. Chairman, if I might yield my time at this 

point to Mr. Seiberling, and then come back at the conclusion?
Chairman Rodino. Mr. Seiberling is recognized.
Mr. Seiberling . Thank you, Mr. Chairman. I am happy to see 

you, Mr. Kauper.
I certainly agree with your general position on this legislation. I 

think  it is necessary tha t the department have the means of inves ti
gating  incipient violations before they become full blown. I am con
cerned about  making sure the legislation provides proper protections 
against abuse, and while I have not fully though t through what tha t 
might  be, I have in mind some of the abuses that have taken place 
in the past  with respect to already existing powers of investigation, 
in particular the use by President  Kennedy of the FBI to coerce the 
coal companies into dropping their price increases back in the early 
1960’s and some of the abuses t ha t were discovered during the course 
of the impeachment investigations and the Watergate hearings, 
which certainly reveal an inte nt on the par t of some individuals to 
abuse the powers th at the Government already has.

Do you have any specific suggestions, or are there built  into this 
bill any specific provisions to prevent tha t type of abuse?

Mr. Kauper. Let me say initially, Congressman, tha t I hope I am 
as concerned about  tha t prospect of abuse as you are. I testified 
yesterday in the Senate on some other provisions which have been 
introduced, and I found myself in a position of saying tha t certain 
powers ought n ot be given to us because I did no t think any Govern
ment  agency ought  to have tha t kind of au thority. And I  have a b it 
of the same concern here.
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However, I think we do have built into this bill adequate  protec
tions, in terms of judicial protection of firms tha t are involved, in 
terms of allowing counsel in interrogatory procedures, in the signing 
of particu lar statem ents by witnesses, and so on.

Now, we all have to recognize tha t virtually  any power tha t is 
given to the Government can be abused in one way or another,  and 
tha t about the best you can do is to assure adequate judicial protec
tion against tha t sort of abuse and adequate protection to the indiv id
ual in terms of being able to have counsel present, of being able to 
review what he has said, and so on. I hope we have built into this 
bill sufficient protection of tha t kind tha t those concerns can be 
allayed.

I assume we will probably work further with committee staff in 
the language in the appendix, but  I would point out tha t some of the 
suggested technical amendments are designed to respond to comments 
we have had from outside the administra tion, from the ant itru st bar, 
and from others tha t have expressed some concerns about whether  
there is adequate protection in terms of examination of copies and so 
on.

Mr. Seiberling . Well, you made the point which I thought was a 
good one tha t the language ought to be changed where you are de
scribing who might be subject to process to include a person who may 
have any information. Now, of course, there are already in the law 
protective provisions tha t preserve the right of a person to contest a 
demand, aren’t there?

Mr. Kauper. Yes.
Mr. Seiberling. But  you broaden out the language to “may have 

any information.” Are there any provisions in the suggested law which 
requires sufficient specificity on the part of the Justice Depa rtment so 
tha t there is some basis for making a contest in court if the individual 
feels that the request is too vague, for example? Do you feel case law 
takes care of it, or will this override the existing case law?

Mr. Kauper. I think on tha t particular issue the law is really not  
substantially changed. T ha t is, the department is required in issuing 
a demand under the s tatu te now, and would continue to be, to specify 
the violation which is being investigated.

Mr. Seiberling. But here we are talking about things tha t are not 
investigations necessarily.

Mr. Kauper. Well, I think you are talking about the language 
tha t I think I was discussing with Mr. Hutchinson. I recognize the 
problem. Perhaps the answer is to make clear tha t tha t deals with 
specific transactions which are announced but  not consummated 
and thus avoid some of this difficulty. T hat is where we would intend 
to use i t, and maybe the sta tute  ought to make tha t clear.

But, I think there is a requirement tha t we mus t be specific when 
we issue a C ID and tha t does provide a measure against which courts 
have to determine whether  or not the demand to a part icular  company 
is appropriate . And tha t same standard presumably would continue 
to be applied to judicial challenges. It  seems to me tha t provides at  
least a measure of whether or not the individual has something that  
is relevant to what we are examining into. I think there ought to be 
a basis for t ha t kind of review.
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Mr. Seiberling. Well, then you agree with us, with me, th en , 
tha t we have got to make sure in drafting this legislation tha t we do 
not broaden this out so tha t there would not be tha t kind of pro tec
tion for the people under investigation?

Mr. Kauper. Yes; I do.
Mr. Seiberling. Now, to get to another subject slightly different, 

but  bearing on this. We have had some correspondence la tely regard
ing the possible study or investigation of the price increases in the coal 
indust ry. And in your last reply to me you suggested tha t convening a 
grand jury to investigate  the price situation in the coal indus try might 
be counterproductive. I wonder if tha t does not have a bearing on 
this bill, and if you could explain in what way it would be counter
productive?

Mr. Kauper. Well, I think our concern was tha t convening of a 
grand jury prior to some further judgment on our part tha t there 
really was a reasonable basis for belief tha t there had been a violation 
tends both to get us into heavy use of resources and to absorb the 
companies in tha t kind of process, and could, in addition, have some 
restraining influence on conduct in the industry  in the interim. Now, 
tha t may be competitive conduct, it may not be. That is a difficult 
judgment,  but  I do not view our purpose in using a grand jury to 
itself adversely affect conduct.

Now, if your question is with respect to use of possible civil investi
gative demand, or perhaps either interrogatory or testimonial au
thority , yes, tha t might be useful to us in tha t sort of a circumstance. 
I think  one of the things running through here is tha t the grand jury 
is not a device which we ought to use just  on a kind of “Well, we think 
we might have a problem, le t’s call all of these people before the grand 
jur y” sort of basis.

Mr. Seiberling . Or it might even be questioned whether you could 
legally do that .

Mr. Kauper. I think there is a question whether we legally can do 
it, bu t even in circumstances where we might legally do it, the grand 
jury process is cumbersome and individuals are not represented in a 
grand jury room. There are reasons of fairness why one is reluctant, 
absen t some reasonable basis at the outset, to use the grand jury at 
all. So, I think while it is true we can say we can run a grand jury 
investigat ion to determine whether there is a criminal violation, I 
think  it ought to be clear we do not do tha t unless we have some 
reason to think tha t there is a violation involved. The use of the grand 
jury  is a p retty controversial subject, and we have tried awfully hard 
to make sure we are not in the position of using it without warrant.

Mr. Seiberling. In the correspondence I was referring to, you 
mentioned tha t you have an economic staff under a Mr. Hay, and the 
implication t ha t I got was th at they were studying this whole situation. 
I wonder if you can tell us whether you now have an economic staff 
that is taking over some of the functions formerly performed by 
lawyers in your Division and if so, how would that fit into this whole 
investigative process?

Mr. Kauper. Well, the economic staff performs a number of func
tions. I do not view’ the economic staff as conducting law enforcement 
investigations as such.

In the particular  case you are talking about, we are using the 
economic staff to analyze economic data, really for the purpose of
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helping to arrive at a judgment as to whether a grand jury or o ther 
formal investigation is appropriate. Now, it is true tha t at various 
periods in the Division’s nistory tha t very kind of preliminary study 
was to a degree also done by the legal staff. I think our judgment has 
been that  in analyzing economic data we are bette r using economists 
than lawyers.

But, if the question is are we planning to use this CID process in 
order to produce economic studies, I think the answer to tna t is no. 
We would contemplate this comes in a t the next step. We work largely 
from public sources and so on.

Mr. Seiberling. Well, who makes the  decision whether  to conduct 
an investigation? The economic staff or somebody in the ant itru st 
law department?

Mr. Kauper. No, tha t judgment is made by the Director of Opera
tions, which is on the legal side of the Division. Mr. Swope, sitting to 
my left, makes most of those judgments.

Mr. Seiberling. I know in the past economists have criticized 
anti trust lawyers because they say ant itrust law does not bear any 
relationship to economic sense. But, by the same token, I would be 
concerned if economists were making a decision as to whether or not 
to proceed either to investigate or to prosecute or not prosecute a 
possible situation. I am jus t wondering to what extent lawyers are 
going to make to final decision in these cases, or are we going to have 
economists making them?

Mr. Kauper. I hope the answer to tha t is the lawyers. This is a 
delicate problem when you are using economists, but we are structured  
so those decisions are made by the legal staff.

Mr. Seiberling. I t does seem to me this is a legal question primarily 
in the end and not an economic question as to whether a violation has 
taken place.

Mr. Kauper. I agree with you, Mr. Seiberling.
Chairman Rodino. The time of the gent leman has expired.
Mr. Seiberling. Mr. Chairman, could I have unanimous consent 

for 2 more minutes jus t to pursue this?
Chairman Rodino. Without objection.
Mr. Seiberling. Now, I also wrote you about a situation tha t was 

reported in the papers where Union Oil was under contract with 
Pacific Gas and Electric Co. to provide geothermal steam. 
Pacific had the steam deposits, but Union Oil was contracted to 
operate it, and the price of the steam was escalated in accordance with 
the price of oil, which st ruck me as being almost a prima facie anti
trus t violation right then and there, since the cost of the steam had 
nothing to do with  the price of oil. I have not received a response as 
yet, and I wondered if you are at all concerned about the apparent 
coincidences, at the very least, in the coal industry  and other  energy 
fields of apparently a movement to index all energy sources to tne 
price of oil on a comparable British thermal units basis?

Mr. Kauper. This is not something, Congressman, tha t I am all 
tha t familiar with yet.

I should say tha t I believe your letter  has been answered; at least 
I think I signed i t. I do not want to get into specific investigations we 
have pending. Yes, this matter of indexing is a matter of some concern 
to us, both in connection with the kind of thing you suggest, geother-
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mal, and in some other  areas as well. But, I do not want to sta rt down 
a path  of specific investigations which may be pending r ight now.

Mr. Seiberling. Well, I am all for your getting the additional 
autho rity  needed to conduct adequate investigations. But, I am also 
a little  concerned as to whether the author ity is being used t ha t you 
already have, tha t is, being used as aggressively—in the energy field 
particularly—as the facts might seem to warrant.

•Mr. Kauper. Well, we hope it is.
Mr. Seiberling. Thank you.
Chairman Rodino. Mr. McClory.
Mr. McClory. Thank you, Mr. Chairman.
Mr. Kauper, at the present time we do have available, do we not, 

in the Departmen t of Justice, information which is secured by the 
FBI and from the Federal Trade Commission and detailed statist ical 
information which more recently has been made available by legisla
tion through the Department of Labor? In how many or what  per
centage of the cases do you have information from each of those 
three sources?

Mr. Kauper. Well, I do not know that  I could give you a specific 
breadkown. I t certainly is true  th at we use information made available 
to us from a number of Government agencies, some of i t statistical, 
and we do occasionally use labor statistics.  We do use reports prepared 
by the Federal Trade Commission as well as a number of other Govern
ment agencies.

So far as the use of the FBI is concerned, we do use the FBI from 
time to time for investigatory purposes, for taking of interviews, and 
so on. However, I think we have found tha t the use of the FBI in 
very complex investigations is really quite difficult, largely because 
unless someone is trained in a ntit rus t enforcement it is rather difficult 
to come up with the follow-up question. We have, in most complex 
matters, used our own staff and not the FBI.

Now, I do not want to suggest tha t we find it  impossible to use the 
FBI.  We do not. There are circumstances in which they are very 
helpful to us.

Mr. McClory. Could you give me a percentage of cases? Is it a 
majority or a small minority?

Mr. Kauper. It  would be a minority of cases. I do no t know that 
I could give you a specific percentage. I would not think it would be 
more than 10 or 15 percent.

Mr. McClory. Of course, one of the great purposes in our interes t 
in further legislation to strengthen the arm of the Ant itrus t Division 
is our feeling tha t this is going to improve the economy, it is going 
to improve competition, to provide more jobs and better products. 
Could you tell me to what extent, in your opinion, are we failing to 
enforce the existing anti trus t laws because of an inadequacy of investi
gative authori ty?

Mr. Kauper. Well, it would probably be easier to answer that after  
we had the authority and see what we can do with it.

Mr. McClory. Well, you know, you hear it all the time, tha t we 
should have stricte r enforcement of the ant itrust laws. I agree. I 
want  to encourage competition. I think it is good. It  provides jobs 
and bette r bargains for the consumer and so on.

But, do you think tha t we are failing in that role now, and if we are, 
is it because we do not have this kind of legislation?
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Mr . K au pe r. No, I do no t th ink  we are failing in the  role. I th ink  
obv iously  the re are a good man y majo r an ti trus t mat te rs  going on 
now bas ed on inf orm ation  th at we are able  to pu t together.

Our feeling is, how ever, we are no t as effec tive a t it  a s we could be. 
Sometimes judg me nts  may  be ma de and have to be ma de on the  
bas is of wha t inf orm ation  is ava ilab le to us, whe n we have no t been 
able  to ob tai n all th at perha ps we sho uld  have  been able to.

Second, we may  no t be as efficient at  doing some of thes e things as 
we should be.

So, while I do n ot  wa nt  to be in  a  position of say ing  to you, Congress
ma n, th at  thi s is going  to resu lt in x nu mber more cases, it  certa inl y 
ought to make us much be tte r at  w ha t we do, and make our ju dg men ts 
a good deal more inform ed th an  they  som etim es are.

Mr.  M cClory . Are you  satisfied th at you are ful ly emp loy ing  the  
inform ational sources and  the  facil ities  ava ilab le throu gh  the  FB I, 
through the  FT C, through the  Dep ar tm en t of Labor, and as Mr.  
Hu tch ins on  in his inqu iry  asked, throu gh  the  gran d ju ry  process?

Mr. K au pe r. I th ink we are. I th ink we are rea sonably  good at 
using pub lic sources. I th ink we use the  grand ju ry  effec tively. But  
I th ink the re are  l arge  areas in which we c an no t toda y get  in for ma tio n 
which does no t fall in those categories.

Now,  public  inf orma tio n is always  ob tai nable , and  I th in k our  
peop le are ve ry well tra ined  in the  use of th at .

Mr . M cClor y. You ma de specific refe renc e to two Ty pes  of cases  
in w hich t his  leg isla tion  m igh t be  em plo yed ; namely , mergers and  joint  
ventu res . A c ur rent  con cern  of Americ ans  is the  ab sorpt ion  of American 
indu str y by  foreign fina ncie rs and  othe r fore igners;  and , they  make 
refe renc e n ow to the  A rab  Shieks and  so on. And  of course , the  CI A is 
an inte lligence ga the rin g agency  which ga the rs inf orma tio n from  
abroa d. So I would like to ask  firs t of all, do you  ge t any inform ati on  
from  it?  Second, would you  conte mp lat e util izin g thi s st at ute , th is 
new au thor ity , to inv est iga te such at te m pt ed  fore ign ab sorptio n of 
Am eric an compan ies?  Th ird , would you  also review to wha t ex tent  
our laws would no t pe rm it wha t they  are doing and  foreign st at ut es  
would?

Mr . Kau pe r. I th ink in resp ons e to yo ur  firs t quest ion , I do no t 
know of any sit ua tio n whe re we have  uti lized the  CIA . We do ob tai n 
occasionally from  some fore ign sources  informa tion, and  it  is usu ally  
ob tained throug h the  various  carte l offices of  eit he r the  EEC  or some 
othe r fore ign an ti tr ust  au thor iti es  who occasio nally do pro vid e us, at  
our  req uest, wi th informa tion.

There  is no reason  w hy the  au thor ity  we are prese ntly seeking could  
no t be used  in con nec tion wi th inv est iga tions , for exam ple,  of fore ign 
acq uis itions to the  ex tent  th at  those acq uis itio ns are within the  ju ris 
dic tion of the  A merican an ti trust  laws a t the  presen t time .

Now, I wou ld put a cave at  on th at . Obviously if you  serve a civil 
investi ga tiv e dema nd  upon a com pany he ad qu ar tered in London, 
you  m ay have  some p rob lem s as to how y ou enfo rce th at  dem and. Bu t, 
they  are su bjec t to the  rea ch of the  Am eric an an ti trust  laws for con 
du ct  w hich  infr inges upon Am eric an tra de  and commerce. And in the  
sit ua tio n of a merge r where they  are  ac tua lly  pro pos ing  to en te r this 
coun try  and ma ke an acq uis itio n, we norm ally would be able , I th ink , 
to ge t the  nec essary  inf orma tio n throug h the use of thi s kind  of 
au thor ity .



36

Mr. McClory. Well, one of the problems tha t I have is tha t I 
feel tha t American companies work at a disadvantage vis-a-vis the 
foreign cartel and foreign companies. Would not this legislation put the 
American companies a t a further disadvantage vis-a-vis the foreign- 
based company?

Mr. Kauper. Well, it would not put them at any disavdantage 
within the United States. If your question is does it put  them at a 
disadvantage in terms of the ir operations abroad, I do not think the 
investigatory authority does. If you are asking the broader question: 
Do the American antit rust laws themselves inhibit them in terms of 
their operations abroad? That is at least  a different question over which 
there is a considerable debate.

My answer to tha t is generally no. One also has to recognize that 
increasingly our companies doing business abroad and subject to the 
ant itru st laws of the authorities under which they operate abroad are 
undoub tedly subject to virtua lly these same investigative authorities 
by any number of foreign government agencies.

Mr. McClory. May I ask one more question? There is an on-going 
investigation, I believe, with respect to the so-called food processing 
companies and allegations tha t there is price fixing and also some 
alleged violations of the ant itru st laws in the dry cereal industry . 
Would you expect to use this law to help in tha t investigation?

Mr. Kauper. Well, the specific investigation I think you were 
referring to is a pending complaint tha t has been issued by the Federal 
Trad e Commission against the cereal manufacturers. Tha t is within 
their investigatory authority, and I would not contemplate we would 
be involved in tha t particu lar proceeding. Tha t is a matt er already 
in litigation before them.

So far  as the food indus try in general, or indeed any o ther industry, 
we would contemplate this authority would be available to us.

Now, in addition to tha t, of course, we have been pa rticularly con
cerned with price fixing in various segments of the food industry. We 
have returned a number of indictments involving sugar, bread, milk, 
and so on. Those are situa tions where I would suppose we would con
tinue to use the grand jury. That is, we are specifically looking for 
criminal conduct and the grand jury  is certainly appropriate there.

Mr. McClory. I thank  you.
Mr. F lowers [presiding]. Thank  you, Mr. McClory. I will call 

upon the distinguished gentleman from Kentucky, Mr. Mazzoli.
Mr. Mazzoli. Thank you, Mr. Chairman.
I appreciate being recognized and, Mr. Kauper, I have perhaps an 

observation and maybe a couple of fairly short questions. I read your 
testimony before you delivered it today, and also listened to it and find 
it well presented. The questions th at I have are perhaps philosophical. 
Extending  the principle of just  collecting information that may or may 
not lead to a prosecution, the potential dangers, inherent problems 
connected with tha t do cause me some concern, and so tha t is per
haps a philosophical statement.

More to the point, perhaps, because a great deal of our time in 
the committee from now on will be to try to refine the language and 
make further tightening changes is: Is there anything in this bill, 
H.R. 39, tha t would enable you to proceed where there have been 
existing mergers or where a merger has been concluded? Is there a 
tool in here for you and your colleagues to proceed in perhaps righting
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what  could be considered an improper concentration by reason of a 
merger?

Mr. Kauper. Well, let me answer tha t two ways. First, there is 
noth ing in this proposed bill which extends the substance of the 
ant itru st laws. It  is qu ite clear today under section 7 of the Clayton 
Act tha t we have authority  to investigate and to sue for any kind of 
acquisition consummated or not consummated.

The immediate question, then, is anything in here usable in con
nection with the investigation  of a consummated merger, and the 
answer to tha t clearly is yes, both in terms of our ability to put  
interrogatories or our ability to deal with third parties and to obtain 
market information and so on. All of the various things which we 
are seeking here, it seems to me, are clearly usable in tha t sort of 
circumstance and would undoubtedly facilitate precisely tha t kind 
of investigation. That is clearly a civil investigation,  so tha t it is 
the kind of an area where we would no t use a grand jury now, and 
thus I think is probably the kind of circumstance which is one of the 
major thrusts of this whole piece of legislation.

Mr. Mazzoli. Even though we seem to have proceeded beyond 
the period of extensive mergers in the 1960’s and perhaps the early 
1970’s, do you feel tha t H.R . 39 would be an advantageous piece 
of machinery for your people to have for mergers tha t might occur 
in the fu ture, and also for those already on the books?

Mr. Kauper. Yes, I would think so. Surely.
Mr. Mazzoli. Can the section of the bill tha t you have recom

mended for a change, to go beyond those who may have knowledge 
of any fact or facts to talk about  persons who have an awareness 
generally of anything tha t might have taken place, Mr. Kauper, 
be properly controlled and not  put  the seeds of a fishing expedition 
in here?

Mr. Kauper. I do not think so. That is no t what it is designed to 
do. The reason we have suggested tha t change is simply tha t we can 
envision some circumstances in which we might get litigation over 
what really constitutes a fact;  tha t is, somebody may say, “Yes, I 
do know something, but  I don’t really know i t to be categorically a 
fac t.” Hence, we have to put  it in terms of information instead of 
using tha t specific word “fac t.” That is really  all tha t was intended 
by it. I do not think it  extends  the language particularly .

Mr. Mazzoli. Is there any precedent for tha t in any other title 
of the law?

Mr. Kauper. First let me say, if you desire, we will try to run a 
check and provide you with specifics, but  I think you will find in a 
number of circumstances where administra tive agencies have subpena 
authority  or other civil investigatory authority tha t “information”  
is frequently the word tha t is used.

Mr. Mazzoli. One last question, and perhaps you could supply it  
to the committee at some point. I am curious to know if you can p ut  
down on paper instances of where you have been thwarted in pursuing 
a case or in coming up with perhaps information tha t would have 
protected  the public interest by reason of the lack of this kind of a 
law on the statute  books, and it would help me if we had some docu
menta tion of the reasons why this is needed in specific cases, if this  
is not divulging confidential information or similar nature of infor
mation. I believe Mr. McClory sort of asked some questions in tha t
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connection, and I would jus t like to have a little more assurance tha t this is absolutely needed, and that had it been on the books in times past it would have been of assistance.
Mr. Kauper. We will see what we can provide you.
Mr. Mazzoli. Thank you, Mr. Chairman.
Mr. Flowers. Thank you, Mr. Mazzoli. And I recognize now the distinguished gentleman from New Jersey, Mr. Hughes.
Mr. Hughes. Thank you, Mr. Chairman, for recognizing me.Mr. Kauper, I want to congratulate you on your testimony. You have been helpful to me. I also want to congratula te our chairman for moving this legislation as rapidly as he has, because I  think it is impor tant.
Even though we perhaps at one point got off on some generalities, I think they are importan t, and I am going to, if I may, jus t express what I think my views are and what the views of my distric t are insofar as ant itrust laws and their enforcement are concerned. I think you can perhaps sense today tha t we are a little  concerned, perhaps, tha t we do not  have the tools; and we, perhaps, do not have the staff and are not addressing the ant itrust problems like we, in America, I think, feel we must in the years ahead. I want  to applaud the efforts of the Justice Departmen t in trying to furnish themselves with additional tools.
I am concerned also, as Mr. Seiberling has indicated, about  the energy conglomerates and some of the market practices tha t I see. I am extremely concerned, and I would like at some time in the future  to sit down with the Justice Department and talk a little  bit about some of the  natural gas problems tha t I am encountering, and some of the problems of market practices tha t my staff is into right now.
With specific regard to this legislation, I do have a question. That is, when you talk about  subs tituting the word “information” for “knowledge of any fact or facts,” are you making that , however, relevant to a civil a ntit rus t investigation?
Mr. Kauper. That is correct.
Mr. Hughes. Now, let me ask you this: I found in practice, and I had a fairly busy private practice, tha t getting into this area of discovery you often found facts or information tha t may not have themselves been relevant, but lead to information tha t was relevant. Would it not be helpful if, in fact, there would be fu rther  modifying language tha t would indicate information relevant  or leading to information tha t was relevant in a civil ant itrust investigation?Mr. Kauper. Well, I suppose tha t is possible. I think my own feeling would be, and I cannot  say a t this point I have really thought about it in quite those terms, tha t normally in the matters where CID’s today have been challenged, the courts have tended to view the situation as one where they could perceive that this was likely to lead to something of more relevance at least being within the scope of the coverage of the act. I think I might be a litt le concerned abou t how many steps back you take in terms of the  kind of concern tha t Congressman Hutchinson and some others have expressed. I do not  think, Congressman, we found tha t a major problem.
Mr. Hughes. Well, I found it a major problem in litigation tha t we always got into arguments as to whether or no t tha t information
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was, in fact, relevant to the particular ma tter  at hand. Because we 
have so much litigation in this whole area, I wonder whether it would 
not be bette r to make it clear in the sta tutory  language tha t we are 
talking not only about  facts or information tha t are relevant to the 
investigation, but  perhaps tha t would lead to information tha t would 
be relevant. Would tha t be avoiding one Federal distric t court saying 
one thing and another one saying something else, and would we not 
avoid perhaps tha t division t ha t we often see in the discovery process?

Mr. Kauper. Well, I think tha t basically is the existing standard. 
But, let me give it some fur ther thought , Congressman. I am a l ittle 
chary about putt ing language quite tha t broad in here jus t in view 
of some of the kinds of concerns tha t have been expressed. But let

* me think about it .
Mr. Hughes. Well, I share Congressman Hutchinson’s concern, 

because I think we have to achieve balance. We have got to protect 
the rights both of the American citizens and industry . We do not 

» want to try and make it a complete fishing expedition, but as long as
we are trying to secure this data, and we have a right to have this 
information, I believe under present circumstances it is a very, very 
complicated area requiring a great deal of study, and I jus t wonder 
whether we would not perhaps avoid addi tional litigation on jus t tha t 
issue.

One additional question. I notice tha t in the legislation it refers to 
documentary materia l produced for examination, or to answers in 
written interrogatories or oral testimony or a combination of such 
demands. Does tha t contemplate the demand for admissions that you 
see in discovery process? In other words, is an interrogatory generally 
a question?

Mr. Kauper. Yes. I  do not think we contemplate tha t this is in the 
form of a request for admissions of a post-complaint discovery type, 
and tha t is not  something we would contemplate within this language.

Mr. Hughes. I see.
Mr. Kauper. Now, we do use requests for admissions following 

issuance of a complaint in many circumstances.
Mr. Hughes. That is either  a post-complaint discovery-----
Mr. Kauper. Generally my feeling is tha t requests for admissions 

tend to be particularly helpful when you are headed toward trial. In 
other words, to try to pin somebody to specific admissions in an 
investigation is something I do not think we would contemplate.

* Mr. Hughes. I am not so sure I would want to see it  in the legisla
tion. I jus t wondered whether or not that was contemplated.

Mr. Kauper. No, no. It  is not.
Mr. Hughes. In your accommodation of both?

* Mr. Kauper. No, I would say i t was not.
Mr. Hughes. I see. OK. Thank you very much, Mr. Chairman.
Chairman Rodino. Mr. Flowers?
Mr. Flowers. I have no questions, Mr. Chairman. Thank you.
Chairman Rodino. Mr. Seiberling.
Mr. Seiberling . Yes, I have some questions.
I would like to go back to this first question that I asked you, 

Mr. Kauper, about preventing abuses of the powers this bill would 
grant. Now, the proposed change in section (c) would define antit rust 
investigation to mean any inquiry conducted by an ant itru st investi-



gato r for the purpose of ascertaining whether any person is or has been engaged in any anti trus t violation, and then you would add, “or in any activities which may lead to ant itrus t violation.”Now, tha t is so broad tha t an investigator could almost have discretion to investigate anything tha t he wanted, since almost anything  might lead to an anti trus t violation. I am wondering if somehow or other we should not, in this bill, make it clear tha t the use of the process for any purpose other than investigating an incipient anti trus t investigation would be a violation of this law and subjec t to possible penal restrain t? I wonder if you can comment on that?
Mr. Kauper. Well, I suppose tha t is one way to assure against abuse. I am not sure, as a practical matte r, how one would measure that. The language which is troubling you, I think, is the same language tha t I discussed with Congressman Hutchinson, and I think if there is a concern about the breadth of tha t language th at we are prepared to talk with the committee staff about modifying that to what is the major area of our concern, which is proposed mergers and join t ventures.
Mr. Seiberling. Well, I do no t know tha t I would insist on limiting it to mergers and joint  ventures, but  I think i t ought to be limited so tha t it  cannot be used for some purpose which has nothing to do with anti trus t.
Mr. Kauper. I would agree. And I hope tha t we could work with the committee staff to work out whatever tha t standard is, if there is a concern about that.  It  certainly is not our intention to carry it as broadly as you suggest, and I think we can find the appropriate language which will so confine it.
Mr. Seiberling. Well, there is an interesting by-product of this and that is th at the proposed changes would permit the use of this in connection with proceedings before other agencies. Now, as long as tha t use was limited to proceedings tha t had a bearing on anti trust violations, then I would no t object to the broadening language tha t you suggest; tha t is, not having the question of whether the agency procedures were adequate but  just  forget about whether they are adequate and let the Ant itrus t Division make its investigation. And I also would not object if the  agency later on uses the information in some other proceeding before it. I mean, once they have got the information, I do not see why they should no t make use of it. But  I am concerned about the purpose with which the original request for information is made, and particularly when you are before another agency. I t would be awfully easy for that  other  agency to say, “Well, look, we are interested in this other subject, too, and as long as we have got this guy before us, let’s ju st ask him about  tha t.” And I think we definitely need to write into the law something tha t says where you are using it before another agency it cannot be used for any purpose other than investigation of incipient  or actual ant itrus t violations. How do you react  to that?
Mr. Kauper. Well, so far as the other agency proceedings are concerned, the statute now confines its use to specific matters pending before the agency in which it is contemplated we would be a party.  I think if you were to confine it  specifically to ant itrust violations as such, then there would be an issue raised as to whether or not, for
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example, this was within the exclusive jurisdiction of the agency, and 
thus not an ant itrust violation.

What we are seeking here is authority to obtain information to take 
par t in tha t proceeding on competitive issues. Maybe tha t is not clear 
enough. We would no t be there otherwise.

Mr. Seiberling. Well, I can see if the FTC  has a broad economic 
jurisdiction, which again has a bearing on anti trust, then what you 
are saying is we have to be very careful tha t we would not get into 
problems because of the fac t th at you are trying to help the FTC come 
up with some economic guidelines in an industry tha t would promote 
competition, and at the same time not involve incipient 
ant itrust violations?

Mr. Kauper. That is correct.
Mr. Seiberling. I can see tha t problem. Well, I do think tha t is 

something we ought to focus on.
Mr. Kauper. Yes. I agree. And we will work further with the com

mittee staff as we go along on this issue.
Mr. Seiberling. On a related matte r, I think the question was 

whether this should be limited only to information relating to possible 
Clayton Act violations, and I think we have covered that.  I personally 
do not th ink it  should, but tha t would probably make it easier to get a 
bill through.

But, I wonder if you really want to do th at, particularly in the light 
of our discussion about the F TC ’s jurisdiction?

Mr. Kauper. Well, so far as it s use in a specific a ntit rust investi
gation as such, the major concern is with Clayton Act type mat ters ; 
tha t is, joint  ventures and mergers. So far as regulatory proceedings 
it is somewhat broader than that,  and it may require some additional 
language change. B ut so far as it is being used by us in connection with 
our existing s tatu tory  anti trus t enforcement author ity, at least the 
major emphasis, and the reason for tha t language is primarily with 
mergers and joint  ventures.

Mr. Seiberling . By broadening the scope of this so tha t any indi
vidual as well as corporations could be made subject to this process, 
and by broadening out the definition of anti trus t investigations, are 
we going to be bringing in third persons who will not have the protec
tion tha t such persons have in litigation under the Federal 
Rules of Civil Procedure?

Mr. Kauper. Indeed, the purpose of some of the  amendments we 
have suggested in the appendix is to make certain provisions of the 
rules are more clearly applicable, so we would contemplate generally 
tha t those protections would be available.

Mr. Seiberling . Well, we ought to make sure tha t tha t inte nt is 
clear in the bill.

I just  have one more question, which again rela tes to this problem 
of the FTC jurisdiction. I understand tha t there is a working arrange
ment between the Justice  Department and the FTC tha t gives FTC 
primary jurisdiction over civil ant itru st matters relating to the oil 
and gas indust ry. Is tha t correct?

Mr. Kauper. That is stated somewhat broadly, Congressman. 
The FTC is conducting two major matters in the petroleum indust ry. 
One is their broad energy study,  and the other is the pending com
plaint  against the eight major oil companies.
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Insofar as specific investigations might impinge upon those proceedings and particularly the latter , we have in large par t deferred to the Commission. T hat does not mean tha t criminal matters, domestically, are outside of our jurisdiction. We do have criminal investigations. Nor does it mean tha t all specific civil transactions  are necessarily in their area. We are looking at  some such matters. We are also heavily involved at the moment in looking at a number of foreign operations which are not covered directly by the FTC complaint. Does that  spell it out any more clearly?
Mr. Seiberling. Yes, it does. Well, who would have primary jurisdiction to investigate the st ructure of the oil industry?
Mr. Kauper. Well, I think the domestic struc ture issue as such we tend to think of as being within that  major complaint which they have filed. That is exactly what tha t complaint is aimed at. They are proceeding with tha t matte r.
Thus, we do not presently have a major investigation of the total struc ture of the industry.  However, particu lar transactions between companies are being handled on a one-by-one basis with the Commission through our normal clearance procedures. We have some such matte rs.
Mr. Seiberling. How about  the relationship of the oil indus try to other energy industries?
Mr. K auper. There again, tha t is an area  that  is being handled one- by-one in terms of specific transactions, such as those that  may arise in connection with a given merger or something of tha t sort. We may handle such an investigation or they may, depending on who has resources available and who may know something about those particular companies. Their broader energy study is looking at questions of the total structure and by tha t I mean energy industrywide, if we use tha t as a single term, and hence a number of those questions are matters they are looking a t right now.
But again, if i t is a par ticular transaction , we have some such matters. We will continue to have.
Mr. Seiberling. Thank you, Mr. Chairman. I have no further questions.
Chairman Rodino. Mr. Dudley.
Mr. Dudley. Mr. Kauper, I just  have one question. One possible concern tha t strikes me with this legislation from an enforcement point of view is tha t the danger tha t it might insert another layer of extensive litigation over the enforcement of i t in the ant itrust enforcement process, and I was wondering whether you might address yourself to tha t concern, and in the process distinguish, if you see any distinction, between the need for and the likely problems with depositions and interrogratories in this area?
Mr. Kauper. As opposed, you mean, to document requests?Mr. Dudley. Well, yes, whether really your need for depositions differs from your need for interrogatories, and whether you foresee greater problems in litigating the procedures of this act with respect to those two?
Mr. Kauper. Let me say, first of all, t ha t I do n ot think we have had major problems in litigating under the existing CID author ity. Now, it is true there have been occasional challenges, but  generally speaking we have not  had tha t au thori ty challenged where the conduct
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under investigation  is described and the requests are limited, as they 
are, within the definitions of the bill. I do not see any particu lar reason 
why we would see any more by way of litigation  in the additional 
areas.

Now, it is true tha t if, for example, a witness is called, and refuses 
to answer a question, it might then be up to us to determine would 
we try to compel him to answer. I do not think tha t it is likely to 
happen very often. I do not think it is likely to happen much more 
often than it does with grand jury proceedings, where it  is not a major 
problem. And keep in mind, too, th at the judgment  would then be up 
to us as to whether tha t is a matte r tha t is of such importance to this 
investigation tha t we think we ought to go to court to compel him to 
answer. In many cases th at is jus t not likely to be the case.

So, I would not perceive any reason why we would be much more 
tied up in litigation on these issues than we are now. I do not really 
see any particular difference between these various categories.

Now, as to priorities among them, I am no t really sure I can state 
the categorical priorities, because it depends in large part on what 
kind of investigation you are running. There are certain kinds of 
investigations where what you really need more than anything else 
is authority to talk to people. That is, you want to pursue communi
cations, you want to pursue why they  did certain things, and they may 
not be in documents at all. There are other investigations where 
documents may really be the key element. The answer to your ques
tion on priorities really depends a good deal on what kind of inves ti
gation you are talk ing about. Within the Division, we think of certain 
kinds of matters  as document cases and others as testimonial kinds of 
cases, and they are pretty  hard to characterize in advance.

Mr. Dudley. Do you anticipate—I notice you mentioned earlier 
you thought this legislation would give ydu an opportunity to obtain 
information from corporate employees and officers where you may be 
investigating tha t corporation. Do you anticipate there the possible 
interposition of serious claims of privilege, particularly the fifth 
amendment privilege where you are outside of the Clayton Act area?

Mr. Kauper. I think there will be circumstances where privilege 
will be claimed, yes, and then we have to make some judgment as to 
whether tha t is appropria te. After all, in many cases where it is 
claimed, it may be perfectly appropriate, and we are not going to do 
anything further about  it. If the man claims the privilege and he 
seems to have a basis for doing that, we would normally not pursue 
tha t any further. In the context of your question, which was litigat ion 
and so on, I do not see why tha t would add immeasurably to our 
litigation  problem.

Chairman Rodino. Mr. Polk.
Mr. Polk. Thank  you, Mr. Chairman.
Mr. Kauper, under section 4(f) of the act as it now stands, the 

Departmen t of Justice  may retain copies of documents even after 
the investigation has been completed, and even though no violations 
of the  anti trus t laws are found. What is the practice of the Dep art
ment with regard to maintaining and retaining such copies?

Mr. Kauper. Well, we do retain copies in a number of circum
stances, typically of general corporate  information. A lot of material,
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of course, is returned to the companies. They are entitled to request 
its return

What  tends to be retained is largely general corporate data.
Mr. Polk. Is there any reason, other than Congress having per

mitted it, for the Departmen t to re tain such copies?
Mr. Kauper. Well, I think if one hopes to build up in the Depart

ment certain areas of expertise with respect to certain industries, 
yes, there is a reason to retain it. Now, I suppose what you can do 
is not actually retain the documents, but  assign somebody to make 
some summaries of them.

Mr. Polk. Well, there is some concern in other areas of law en
forcement where enforcement agencies simply retain information 
because at some future date the information may be relevant at tha t 
time. In other words, are you simply keeping files on prospective 
defendants?

Mr. Kauper. Well, I do not think we have had a major problem 
tha t way and, indeed, frequently the companies do not seem to have 
any problem with our retaining documents or copies of documents 
virtually forever, so far as I know, and I just  do not perceive tha t 
as a major difficulty. Now, maybe we have got some kind of com
plaints tha t I do not know about, but at least it is not a problem 
that I am aware of.

Mr. Polk. On another point, would section 5(e) of the act in
corporate the Federal Rules of Civil Procedure with regard to peti
tions so tha t rule 26 might serve to define what is relevant with 
regard to the civil investigative demands?

Mr. Kauper . I think the answer to tha t is yes. I am trying to 
find the specific language you are talking about.

But, in terms of objections and tha t sort of thing, I think the 
answer would be yes to that.

Mr. Polk. Well, then, is tha t not the answer to Mr. Hughes’ 
question as to what relevance means?

Mr. Kauper. I think you would measure it off the Federal rules, 
yes. Tha t would by my conception of it. Now, I do not know how 
directly that  answers Mr. Hughes, but I think the concept of relevance, 
as it is defined in the Federal rules, is basically what we are talking 
about.

Mr. Polk. Well, I was not entirely certain in view of the fact 
tha t section 5(e) refers incorporation to petitions, and it does not 
necessarily refer it to, say, to the CID’s in question.

Mr. Kauper. I think we would contemplate tha t you would apply 
tha t sort of standard  if there is any ambiguity about it. The language 
of the Senate version of the bill tha t we dealt with yesterday has 
somewhat different language dealing with this, but I think our basic 
concept is tha t the Federal Rules s tandard would be applicable and 
tha t would be true whether what you are talking about is documents 
or some other  form of demand.

Mr. Polk. On a related point, rule 26(c), I believe, of the Federal 
rules allows the target of the discovery procedure to petition  to modify 
or set aside the discovery if it would impose an undue burden. I 
assume that  section 5(e) of the act would incorporate rule 26 in tha t 
regard?

Mr. Kauper. Well, if you look at paragraph 7 of the appendix, we 
have indicated I think what tha t standard ought to be. In connection
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with demands for documentary material the appendix talks about an 
unreasonableness requirement, in terms of interrogatores oppressive 
burden and so on. We have tried to spell that  out in those amendments. 
Tha t is the purpose of those being there.

I know some concern has been expressed about precisely tha t; 
hence, the reason for that  suggestion.

Mr. P olk. So t hat  that  amendment tha t you suggest would operate 
in lieu of rule 26(c)?

Mr. Kauper. That is right.
Mr. Polk. With regard to tha t question?
Mr. Kauper. Right.
Mr. Polk. Finally, the chamber of commerce has presented us a 

copy of its statement  which it is going to give tomorrow, and in 
tha t statement  they make the argument tha t the excess of investiga
tory tools may be one of the problems which the FTC has. On page 
10 of their statement, referring to a study, it says:

It  was estimated that  as much as 70 percent of the Commission’s investigatory 
time was wasted in fruitless pursuit  of non-existent an tit rust violations. Several  
factors contributed to the Commission’s misplaced efforts. It is fair to suggest 
that  one of the contributing fac tors was the  case with which th e v ast inves tigat ive 
powers of the Commission could be invoked in i ts prosecutorial role.

I was wondering if you had any comments with regard to that?
Mr. Kauper. I think, first of all, one has to recognize tha t if what 

you are asking is, how much of their time is spent using various of 
their powers, and not resulting in litigation, in judging tha t I think I 
would make two general observations.

First of all, the Commission is charged by the Congress with making 
economic studies. Now, if the chamber is using the amount of time 
which they are spending doing th at as a measure of their effectiveness 
in bringing cases, I think tha t is inappropriate because they are 
charged with seeking reports, making studies. Tha t is not an authority 
we have, but  i t is an authority tha t the Commission has.

Second, I think it is a little erroneous to measure how successful 
they are by whether a given investigation results in a case. I would 
like to think tha t a complete a ntit rust  investigation which leads to the 
conclusion, after viewing all of the facts, tha t there is no violation, is 
a perfectly legitimate and sound sort of a procedure, and tha t we 
ought not be measured necessarily by: Did it result in a case? The 
question is: Did you run a good investigation? And I have tried to 
communicate to my staff if they run a good investigation, and con
clude tha t this company is engaged in no violation, fine; they have 
done what their job is. So, to try to measure it against prosecution, it 
seems to me, is completely inappropriate.

Mr. Polk. Thank  you, Mr. Kauper.
Chairman Rodino. Mr. Falco.
Mr. Falco. Jus t a few’ quick questions, Mr. Kauper. Very early in 

the questioning, you were asked if there had been an additional need 
for the bill since enactment in 1962, and relating to tha t line of 
questioning, is it not true tha t since 1962, in addition to with
holding documents or the  nonvoluntary compliance, the Division has 
run into a situa tion of destruction of documents?

Mr. Kauper. Yes, there have been.

56 -900  0  -  75 - 4
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Mr. Falco. And in tha t case, depositions and interrogatories are 
about the only way you could get at the investigation?

Mr. Kauper. Yes, tha t is true. If a company is engaged in a file 
cleaning-out or burning, then I suppose t hat  the only facts tha t you 
can try to obtain are nondocumentary facts. Now, I am sure, Mr. 
Falco, if you are asking a second question, which is: How do you 
investigate  an actual destruction of documents? Then i t seems to me, 
assuming they are under proper process, tha t is a mat ter tha t we 
would normally investigate criminally.

Mr. F alco. N o; I can see why you would think there was the  second 
question. I just  meant since 1962 have there not been some investi
gations or litigated cases in which you have had allegations of de
struction of documents occurring?

Mr. Kauper. Yes.
Mr. Falco. Has there been any judicial construction of the statute  

tha t might limit your ability to subpena information tha t has been 
stored under modern technological storage and retrieval devices?

Mr. Kauper. Well, I do not  Know th at I would say tha t there has 
been any categorical holding. It  obviously is an issue which is not 
really resolved and could continue to be more of a problem, obviously, 
as we go along.

Mr. Falco. Well, if you would give it some thought maybe some 
language could be added if there is a problem in subpenaing informa
tion tha t is stored under modern technological devices.

Mr. Kauper. Let us think about that.
Mr. Falco. And the final question, Mr. Chairman. We have had a 

number of concerns expressed tha t the present act incorporates 
standards under a grand jury  subpena duces tecum in addition to the 
Federal Rules of Discovery, so tha t to expand the act by compulsory 
testimony, a statutory d istinction must  be drawn because compulsory 
testimony of a grand jury occurs through exercise of judicial power. 
The question is: Would you then perhaps be encroaching on judicial 
power by vesting in the Ant itrus t Division compulsory power th at is 
available to a grand jury  only through judicial power?

Mr. Kauper. I must say I have a little trouble understanding 
tha t argument.

Mr. F alco. Perhaps t ha t is two of us.
Mr. K auper . The thought th at somehow we would have the  ability 

by way of deposition to seek testimony, and tha t somehow this 
encroaches on either the grand jur y’s function or the function of the 
court in connection with the grand jury, I guess I just  find a little 
mystifying. I am just not sure wha t the basis for tha t argument could 
be.

Now, i t is true tha t if we were to call an individual in before us, 
and he were to refuse to answer a question, and we felt compelled 
to make him answer, we would presumably have to invoke tha t same 
judicial authority. But I find i t a little hard to believe that a judge 
at tha t point would say “Well, this is a question of my judicial 
authority in connection with the grand jury.”

I just  really  do not understand tha t argument.
Mr. Seiberling. Would the gentlemen yield on t ha t point?
Mr. Falco. Sure.
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Mr. Seiberling. I guess the chamber of commerce testimony, 
which is going to be given tomorrow and is incorporated in a sta te
ment which we already have, one of the things they say in tha t is tha t 
a subpenaed witness, although he could bring his own lawyer, his 
lawyer would be muzzled by express terms of the proposed amend
ment, and he could neither inte rrup t nor object.

Now, as I read the proposed amendment, it says tha t his lawyer or 
his counsel, tha t person or counsel may object, stating the reasons 
therefor, where i t is claimed tha t such person is entitled  to refuse to 
answer on grounds of privilege or self-incrimination or other lawful 
grounds. Now, would other lawful grounds include relevance?

Mr. Kauper. Yes.
Mr. Seiberling. So tha t stateme nt by the chamber of commerce 

would not be supported by the facts?
Mr. Kauper. It  does not  seem tha t way to me, Congressman.
Mr. Seiberling. All right. That was one of the things tha t was con

cerning me, and I am glad tha t you agree tha t tha t is not the case.
If I could ask one other question: Are you going to submi t a pro

posed new bill with all of the additional changes tha t you referred to 
in your testimony?

Mr. Kauper. Well, I  think we can work with the committee staff 
as to how they want to proceed.

Mr. Seiberling. It  would be helpful, because I am a l ittle confused 
at this moment as to how they all fit together.

Mr. Kauper. All right. We will see what  we can do on tha t, 
Congressman. [See p. 54.]

Mr. Falco. I  have one further question, Mr. Chairman. It  is true, 
is it not, tha t under the present law if you subpenaed documents and 
then they destroyed them, you could use Title 18, Obstruction of 
Justice or Contempt, and there would be no problem?

Mr. Kauper . I think tha t is correct.
Mr. Falco. Th at is all I  have, Mr. Chairman.
Thank you, Mr. Kauper.
Chairman Rodino. Well, thank you very much, Mr. Kauper. We 

appreciate your appearance  here and your testimony. We do look 
forward to your division working closely with our staff in order tha t 
some of these mat ters  tha t are at issue and which have raised some 
further questions regarding H.R.  39, may be resolved. We hope to 
proceed with this bill as expeditiously as possible.

Thank you very much, and the hearing is recessed unti l tomorrow 
morning a t 10 o’clock, when we will hear from a representative of the 
U.S. Chamber of Commerce.

Mr. Kauper . Than k you, Mr. Chairman.
[The prepared statement with appendix of Mr. Kauper follows:]

St a t e m e n t  of T ho mas  E. K a u p e r , A ssi sta n t  Atto r n ey  G e n e r a l , A n t it r u s t  
D iv is io n

I am pleased to respond to this Committee’s request to present the views of 
the Administration on H.R. 39, legislation which would substantially aid effective 
antitrust enforcement by giving the Department of Justice necessary pre-complaint 
civil investigatory powers. The Administration strongly supports this legislation.

H.R. 39 would amend the Antitrust Civil  Process Act to authorize the  collection 
of information in advance of action which might be unlawful, to cover natural 
persons, and to include oral testimony and written interrogatories. It would also 
extend the scope of a civil investigative demand (“ CI D” ) to include all persons 
believed to have information relevant to an antitrust investigation.



The considerations supporting enac tme nt of the  Civil Process Act of 1962 speak today for extension  of the sta tute. No litigation  involves facts  more complex and records more extensive  tha n are found in the government’s a nt itrus t cases. Collecting the  great a mount  of information needed for successful ant itr us t enforcement is a task of considerable magnitude.  Thus, the  Antitrust  Civil Process Act, as far  as it goes, has proven beneficial to our operations. In the  years since it s enac tment, 1626 Civil Investigative Demands have been issued by the  Antitrust  Division. However, the limited scope of the  Act subs tant ially impairs  our investiga tive  effectiveness by limiting civil investigative demands to current or past alleged violations, to legal enti ties not  natural persons, to documentary material, and  to  parties under investigat ion.
We simply cannot depend on the  voluntary  cooperation of indu stry  in our investiga tory  functions . Although compulsory grand jury process can be used in the  inves tigat ion of criminal violations und er the Sherman Act, the  grand  jury can not  be used where our intent  is only to bring  a civil action. Moreover, the Clay ton Act is not a criminal statute;  under it we must proceed civilly.H.R . 39 clarifies our author ity  to seek information on incipient violations , an area  of some judicial  confusion.1 This  is a  high ly desirable change, since investigations of yet  to be consummated mergers will always involve incipient conduct.The bill would also give th e Department the opp ortuni ty to compel the  p roduction of inform ation from individuals in those cases where it is no t volu ntar ily forthcoming.  This, too, is a necessary addit ion if our investig atory autho rity  is to be equal to the  task.
The avail abili ty of w ritten or oral testim ony, in addition  to document  production, will also be a very useful investig atory tool. The provision for oral test imony is noth ing new. There is ample preceden t for it in the  sta te  sta tut es providing an tit rust investiga tory powers to the ir atto rneys general before institu tion  of any suit. Numerous Federal laws also authorize  various departm ents and agencies to compel the attenda nce  and testimony of witnesses in the course of investigations  under the  laws which they  admin ister.
These changes in the  existing  legislation are desirable and indeed  necessary for a tru ly effective an tit rust enforcement  program, and  thus the  Administra tion strongly supp orts  H .R.  39. Since this  legisla tion was p repa red by the  Administra tion and introduced, however, we have considered other proposed legislation, as well as comments from outside  the Administrat ion, and we have become convinced th at  several changes in the  legislation as introduced would be desirable. We stand read y to  work with th is Committee  and  its staff on the  language of parti cula r provisions. I would like to highl ight these  areas here, and  also discuss several provisions which raise imp ortant  policy issues. I have atta che d an Appendix to this sta tem ent  with  detai led language and technical suggestions.Section (c) of H.R. 39 amends section 3(a) of the Civil Process Act, which sets out  the  basis on which a CID  can be issued and what  may be requested. As amended, answers to wri tten  interrogatories and oral testimony could be requi red, in addi tion to the production  of documents. In addi tion to this change, which we strongly support, 3(a) would be amended by adding the language “or may have  knowledge of any fac t or facts.” This is in tended to form the basis for a demand for oral testimony or writ ten interrogato ries, and was in fac t the language suggested in the  Administra tion bill. I have concluded, however, th at  the limi tation to “fa ct or facts” may prove unworkable, since it is o fttimes difficult to establish wha t ano ther  person knows as a “fa ct.” I would suggest  the  sub stitutio n of the  language “or may have any information.” This is less likely to create  enforcement problem s and is in fac t what the demand seeks.

Section (d) of H.R.  39 amends Section 3(b) of the ACPA, which details wha t the demand shall conta in. We have some technical changes in this  section which I have  detai led in the Appendix to my testim ony. There  is, however, one change of some impact which affects severa l provisions of H.R. 39, including this one. As now draf ted, Section (i) of H.R. 39 would extend the  power to utilize the ACPA to obta in information for use before regu latory agencies only in those cases where “an adequa te oppo rtunity for discovery” is not available under  agency rules and procedures. After  very carefu l though t, I have come to the  conclusion th at  this  standard  is simply unworkable.  Who is to decide, for example, whether the agency’s rules are adequate?
Therefore, because I believe this  autho rity  would be extremely valuab le to the Division’s regu latory activi ties, I would sugges t th at  the  qualifying language be dropped. The Division’s par ticipat ion  before regu latory agencies has become an
1 See, eg., U.S. v. Union Oil Co., 343 F. 2d 29 (9 th  Clr. 196 5)
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extremely important part of its activities . In many cases, agency participation 
is chosen instead of litigation, where it is fe lt that  l itigation would be a piecemeal 
approach to an industry problem. Other times, agency participation is taken in 
tandem with related litigation. The Division’s advocacy activities before Federal 
agencies truly  complement its traditional  enforcement activities and, in the long 
term, both seek the same goals. Therefore, any distinction in the gathering of 
information is an artificial one which I do not feel should be perpetuated. I have 
included in the Appendix language which would eliminate this unnecessary 
distinction.

Section (f) of H .R. 39 deals with the form of responses to a CID . New subsection 
(h) deals with the production of documents, and would require a sworn certificate 
that all documents requested had been produced. Who must provide the certificate 
is unclear. This could be interpreted as allowing certification, even where the 
demand was directed at a natural person, by someone other than the person to 
whom the demand was directed. I have suggested in the Appendix language to 
cure this ambiguity. A similar problem exists with new subsection (i), and is also 
dealt with in the Appendix.

New subsection (j) deals with the procedures for complying with a demand 
for oral testimony. I have a number of suggestions in this area, most of which 
are dealt with in the Appendix, but I would like to specifically mention two 
points which I feel raise significant policy issues.

First, new subsection (j) (1), as drafted, would allow oral testimony pursuant 
to a CID to be open to the public, a condition I can assure you was not  intended 
by the drafters. The treatment of information obtained through a CI D has 
always been, and would remain under the H.R.  39 amendments, highly restrict ive, 
with areas of use stric tly defined. I think this is both appropriate and desirable, 
and should continue. Nevertheless, new subsection (j)( l) merely permits an oral 
examination pursuant to  a demand to be held in closed session. I believe that such 
proceedings should always be confidential, with all persons other than counsel for 
the person being examined and those necessary to conduct the examination 
excluded. Any other standard, it seems to me, is inconsistent with both the 
letter  and the spirit of other provisions of both the Act as it now stands and 
H.R. 39.

Second, I find that the provision providing a procedure by which the person 
examined m ay obtain a copy of his testimony is not  adequate. In addition, there 
is no provision for certification of the testimony by the person examined, and 
some ambiguity in new subsection (k)(5), dealing with the right to clarify  or 
complete equivocal answers.

Because of these deficiencies, and because I view this procedure as somewhat 
analogous to a civil deposition as contemplated by  the Federal Rules of Civil 
Procedure, I now believe changes to conform to those Rules is appropriate. Rule 
30(c) outlines the procedure for review and corrections by the witness, and pro
vides for signing. Rule 30(f)(2) provides for copies to be furnished to the witness. 
Similar procedures are appropriate and, with slight modifications in language, 
should be included in these amendments to the Civil  Process Act.

Section (i) of H.R . 39 generally describes the uses to which information ob
tained by CI D can be put. I have already indicated some desirable changes in this 
provision. In addition to those mentioned, however, I believe the scope of the pro
vision must be somewhat narrowed. Section (i) would allow any use of CID 
information before any “ court, grand jury, or Federal administrative agency” 
and in the conduct of any antitrust investigation. While we believe that informa
tion properly obtained through the use of a CI D should be available to Division 
attorneys in agency proceedings, the possible disclosure of such information in 
antitrust investigations would have the ironic effect of  allowing disclosure by other 
attorneys in other investigations not permitted to the investigators who obtained 
the information. The confidentia lity of the documents would be substantial ly 
impaired if disclosure was allowed outside a judicial, grand jury or agency pro
ceeding. The Appendix contains specific language to correct this problem, and to 
permit documents to be utilized in oral depositions under this Act.

In addition, we believe that  all information obtained through a CI D should 
be available to the FT C, subject to the same limitations placed on the use of the 
information by  the Division. The Appendix contains language to accomplish this 
purpose.

Finally, the relationship of the Freedom of Information Act  and the Civi l 
Process Act, including proposed changes, must be carefully considered. We would 
favor clear and complete exemption from FO IA for any information, in whatever



form, obt ained through a CID . By definition,  such inform ation is inve stiga tory  and  frequently  consists of confident ial bus iness data . While it would thus  probably be exem pt from disclosure in any event , we strongly favor  specific sta tu tory  language to th at  effect.
In  summary, this is necessary and highly desirable legislation . With  the few minor  changes suggested in this test imony, it has the Adm inist ratio n’s stron g suppor t. I commend this Committee  for early hearings on this impor tan t bill, and  I strongly  urge its early  passage.

A p p e n d ix
1. Section (c)

The words “knowledge of any  fac t or fac ts” (on line 13 of page 2) should be deleted and replaced with the words “an y information.” The word “examination” (on l ine 18 of page 2) should be deleted and replaced with  the words “inspection and copying or reproduction ” to conform to Section 3(b) (2) (ii) of the  Civil Process Act. The language (on lines 19-21 of page 2) following the  word “test imony” (on line 19 of page 2) should be deleted and replaced with  the words “concerning  it , or to furnish  any  combination there of.”
2. Section (d)

The language “conduct constituting the alleged an tit rust violat ion which is und er” (on lines 25 of page 2 and line 1 of page 3) should be deleted to conform to the scope of Section (a) of II.R.  39. The words “or the  Federa l adm inis trat ive  or agency proceeding involved” should be inser ted following the  word “ther eto” (on line 2 of page 3) in order to conform to the authority  in Section (i) of II.R.  39, as amended in this Appendix. The words “or dates” should be inser ted following the  word “d ate ” (on line 9 of page 3), and  following the word “d ate” (on line 23 of page 3). Subsection 3(b)(3)(A) should  be moved to follow 3(b)(3)(C) for purposes of symm etry. The word “t aken” (on line 4 of page 4) should be deleted and  replaced by the word “commenced .”
3. Section ( /)

The language  governing cer tification of the responses to  demands for production of documents and answers to writ ten inter rogatories  mus t be clarified to insure th at  responses are made and certified by the  appropriate person  (if a natura l person, the  person to whom the  demand is directed). Thus, new subsec tion (h) should be amended by adding,  following the  word “certificate”  (on line 24 of page 4) the  words “in such form as the demand designates , by the person, if a na tur al person, to whom the  demand is direc ted or, if not a na tur al person, by a person or persons having  knowledge of the facts and circum stances relating to such produc tion .” Similarly, new subsec tion (i) should be amended by adding after the word “answer” (at line 7 on page 5) the words” , and it shall be submitted  under a sworn certificate, in such form as the  demand designates, by the  person, if a natural person, to whom the  demand is directed or, if not  a natura l person, by a person or persons responsible  for answering each interrogatory, to the  effect t ha t all inform ation  required  by  the demand which is in the possession, custody, or control of the person to whom the demand is direc ted has been furnished.’ The words “The answer and objec tions are to be signed by the person making them.” (on lines 7 and 8 of page 5) should be deleted.
New subsect ion (j) (l)  should be amended by deleting the  word “may ” (on line 23 of page 5) and insert ing in its  place  th e word “sha ll.”
New subsections  (j) (3) and  (5) should be deleted and replaced with  the following:
“ When the  test imony is fu lly transcrib ed, the  transc rip t shall be submit ted to the  witness for  examinat ion and  shall be read to or by him, unless such examination and reading are waived by the  witness and by the  partie s. Any changes in form or substance which the  witness desires to make shall be ente red upon the  transc rip t by the officer with a sta tem ent of the reasons given by the  witness for making them. The  tra nsc rip t shall then be signed by the wi tness, unless th e pa rties  by stip ula tion  waive the signing or the witness is ill or cann ot be found or refuses to sign. If the  tran scr ipt  is no t signed by the  witness within 30 days of its submission to him, the officer sha ll sign it  and sta te on the record the  fact of the  waiver or of the illness or absence of t he  witness or the fac t of the refusal to sign toge ther  with  the reason, if any, given therefor.
“The officer shall certify on the transc rip t th at  the witness was duly sworn by him and th at  the transc rip t is a t rue  record of the test imony given by the witness and prom ptly  send it by registered or certified mail to the  inves tigator. Upon
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payment of reasonable charges therefor, the investigator shall furnish a copy of 
the transcript to the witness only, except tha t such witness may for good cause 
be limited to inspection of the official transcript of his testim ony.”

All language on lines 1 through 8 of page 7 should be deleted, and replaced with 
the following:

“ If such person refuses to answer any question on the grounds of privilege 
against self-incrimination, the testimony of such person may be compelled in 
accordance with the provisions of part V of title 18, United States Code. If such 
person refuses to answer any question, the antitrust investigator or investigators 
conducting the examination may request the district court of the United States for 
the judicial district within which the examination is conducted to order such 
person to answer, in the same manner as if such person had refused to answer 
such question after having been subpenaed to testify thereto before a grand jury, 
and upon disobedience to any such order of such court, such court may punish 
such person for contempt thereof.”
Jf. Sect ion (/i)

In order to insure that documents or interrogatories obtained pursuant to the 
Civil Process Act may be used in oral testimony proceedings unaer the Act, the 
following language should be added to subsection (c) of Section 4:

“Any documentary material described in subsection (b)(2) of Section 3 or 
interrogatories served pursuant to this Act may be used in connection with any 
oral testimony taken pursuant to this Act .”

In addition, in order to clarify that CI D materials may be used internally 
within the Antitrust Division during the course of any investigation, the following 
language should be added following the phrase “ Department of Justice” :
“for such use as such officer, member, or employee determines to be required. 
No such material shall be disclosed, except as provided under subsection (d) of 
this Section.”
5. Section  (t)

The words “ of the Antitrust Division”  (on line 1 of page 8) should be deleted as 
overly restrictive and unnecessary and to make clear that United States At
torneys are included. The words “or to conduct any antitrust investigations”  (on 
lines 5 and 6 of page 8) should be deleted. The words “grand jury, or” should be 
inserted after the word “case” (on line 12 of page 8). The words “or investigation”  
(on lines 12-13  of page 8) should be deleted. These changes to subsection (d)(1) 
would limit the use of CI D information to formal proceedings, and would not 
permit its external use in other antitrust investigations, except to the extent 
permitted in Section (h) of H.It. 39 as suggested to be amended in No. 4 of this 
Appendix.

In paragraph (2) of subsection (d), the words “Antitrust Division” (on line 20 
of page 8) should be deleted, and replaced with the words “ Attorney General, or 
the Assistant Attorney General in charge of the Antitrust Division.” This would 
conform to the language of other provisions of the Civil Process Act. The words 
“while participating in any Federal administrative or regulatory agency proceed
ing, shall not employ”  (on lines 20-22 of page 8) should be deleted and replaced 
with the words “ may employ.” All language following the word “in” (on lines 23 
and 24 of page 8 and lines 1 and 2 of page 9) should be deleted and replaced with 
the words “any Federal administrative or regulatory agency proceeding.” This 
will make clear our authority to seek information before we formally become a 
party  in any such proceeding, and would conform to the general concept of the 
CI D as a precomplaint investigatory tool.

Paragraph (2) of subsection (d), as amended in conformance with the sugges
tions contained in this Appendix, should be renumbered (3), and a new paragraph 
(2) should be inserted, as follows:

“The antitrust investigator or investigators having custody and control of any 
documentary material described in subsection (b) (2) of Section 3, interrogatories 
served pursuant to this Act and answers thereto, or transcripts of oral testimony 
taken purusant to this Act  may deliver to the Federal Trade Commission, in 
response to a written request, copies of such documentary material, interroga
tories and answers thereto, or transcripts of oral testimony for use in connection 
with an investigation or proceeding under its jurisdiction. Upon the completion 
of any such investigation or proceeding, the Commission shall return to the anti
trust investigator or investigators any such materials so delivered and not having 
been introduced into the record of such a case or proceeding before the Commis
sion. While such materials are in the possession of the Commission, it shall be
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sub jec t to any and all restr ictions and obligations which this  Act places upon the  custod ian of such docum ents while in the  possession of the Antitrust  Division of the Depar tme nt of Ju stice.”
6. Section (A)

The word “ha d” (on line 22 of page 9) should be “has .”
7. Subsection (c) of section 3 of the ACPA should be amended  to  read  as follows: “ (c) Such demand  shall—

“(1) not  require the productio n of any information th at  would be privileged from disclosure if demanded by, or p urs uan t to, a subpena issued by a court of the Uni ted States in aid of a  grand  jury  invest igation; and“(2) (A) if it is a demand for production of documentary material, not  contain any requ irement which would  be held to be unreasonable  if contained in a subpena duces tecum issued by a court of the Uni ted States in aid of a gran d jury investiga tion;  or
“ (B) if it is a demand for answers to writ ten interrogato ries, no t impose an undue or oppressive burden on the person required to furnish answers.” .

Department op J ustice, 
Washington, D.C., Jun e 3, 1975.Hon. Peter  W. R odino, J r.,

Chairman, Subcommittee on Monopolies and Commercial Law, House of Representatives, Washington, D.C.
Dear Chairman R odino : During my test imony before the  Subcommittee on Monopolies and Commercial Law on H.R . 39, I was asked to provide certain addi tiona l information. This let ter  responds to those requests.Paragraph  (c) of H.R . 39 would amend the  A nti trust Civil Process Act to  allow, inter alia, issuance  of a Civil Inv estigat ive  Demand whenever the appropriate official “has reason to believe th at  any  person . . . may have  knowledge of any fact or fac ts”  rele van t to a civil an tit ru st  investigat ion. In  my test imony, I suggested th at  the words “knowledge of any  fact or fac ts” be de leted  and  replaced with  the  words “any  information .” I was asked whe ther  o ther s ta tu tes provid ing investigato ry autho rity  contained language similar  to th at  suggested by the Administra tion.
We have surveyed a la rge number of statutory provisions granting investigato ry autho rity  to  a var iety  of federal  agencies. Most  do not  utilize eith er the  words “fac t or fac ts” or the word “info rmation .” These sta tu tes typ ically simply allow the agency to “investigate ” or “to  gather  evidence” with  no l imi tati on as to the  type of mater ial or knowledge which may be sought or compelled. A good example  of these sta tut es  is found  in 15 U.S.C. 49, giving very  broad autho rity to the  Federal Trade Commission to, among other things, “require by subpoena  the  atte ndanc e and test imony of witnesses. . . .”
There are, however, a n umber  of st atutor y provisions explicit ly authoriz ing the gathering of “information.” For example , 15 U.S.C. 46(a) authorize s the  Federal Trade Commission “to  gathe r and compile in formation  concerning, and  to investigate f rom time to time the  organ izatio n, business, conduct, practices, and  m anagement of any corporation engaged in Commerce. . . .” 15 U.S.C.  49(b) authorizes the  Commission to require corporations engaged in commerce to furnish “such info rma tion  as [the FTC] may require . . .” unde r o ath  and in writing . 7 U.S.C. 222 provides th at  th e Secretary  of Agricultu re may utilize  th e powers granted  th e FTC in sections 46 and 48-50 of T itle  15 to  ca rry  ou t his  responsibilities.18 U.S.C. 835(b) authorizes the  Intersta te  Commerce Commission to, inter alia, “cond uct  such invest igations,  obtain such information, and  hold such hearings as it may deem necessary or proper” to assis t it in carry ing out its  responsib ilities. Th at  section goes on to author ize  the  Commission “to adm inis ter oath s and affirmat ions, and by subpoena  t o requ ire any  person to app ear  and test ify, or to appear and produce documents or both, at  any  designated place .” 42 U.S.C. 2201(c) provides similar autho rity , in almost iden tical  language, to the  Nuclear Reg ulatory  Commission.
Finally, 15 U.S.C. 79r(b) authorize s the  Securi ties and  Exchange Commission to “investigate, or obta in any  inform ation regarding th e business, financial condition, or prac tices” of various organizations  sub ject  to its jurisdiction. 15 U.S.C.  79r(c) provides for the  takin g of oral test imony and  th e prod uction of documents.I cont inue  to feel th at  the  use of the  term  “inform ation” will not sub stan tial ly alte r the  scope of the  proposed amendments , and could well avoid delays or obs tructions based on narrow definitions of what constitutes  a “fa ct.” It  is clear th at  the  term  has been commonly used in simila r investigatory  power sta tu tory
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provisions, and thus its use in these amendments would not introduce a new term 
into the federal law. Therefore, I urge the Subcommittee’s acceptance of the 
suggested change.

I would like to take this opportunity to offer an additional suggestion which 
was inadvertently omitted from my testimony. Paragraph (c) of H.R. 39 should 
be further amended to reflect the broader scope of CI D authority contemplated 
by H.R. 39 and our suggested amendments. Thus, on line 14 of page, 2, the words 
“ or a Federal administrative or agency proceeding” should be added following 
the word “investigation.” This would conform this provision of the Act  to other 
provisions authorizing the use of CI D authority and information in connection 
with such proceedings.

You  also ask in what types  of situations the additional invest igatory powers 
which would be granted by H.R. 39 would be most useful. Obviously, there are a 
variety of investigations where the ability to interview persons with relevant 
information, either through deposition or interrogatories, would be very  useful. 
Particular  need for this authority in specific investigations will depend larg ely on 
the circumstances of that investigation, and most importantly the degree of 
cooperation with the Division. There are, however, two types of matters where 
our experience has convinced us that  additional invest igatory  power is almost 
essential to an adequate investigation.

The first is those instances where the actual victim  of the anticompetitive 
practice could technically be considered a co-conspirator. This is frequently the 
case in reciprocity  investigat ion , but it arises in other contexts as well. Without  
the ability  to compel information in such situations, we have frequently been 
unable to conduct a sat isfactory investigation within a reasonable period of time.

The second, and even more common, problem area is merger investigations. 
Companies, and their employees, not involved in the transaction under inv estiga
tion are frequently reluctant to cooperate in furnishing market s tatistics and other 
information necessary to a complete analysis of the transaction. Without  voluntary 
production of information, especially market and sales statistics, and the ability 
to discuss that  information with individuals knowledgeable in the area, it is 
frequently  very difficult to make a fully informed judgment as to the competit ive 
effects of a transaction. The merger area is one in which the ability  to obtain 
documents and other information from third parties is extremely desirable for 
effective enforcement.

The reluctance of companies and individuals  to voluntarily produce information 
has become significantly  greater since the passage of the recent amendments to 
the Freedom of Information Act. It is now common for us to be asked to either 
serve compulsory process, or to give assurances of confidentiali ty concerning the 
information sought. Since we are frequently unable to provide the latter, and in 
any event cannot promise anything  more than the protection granted by FOIA , 
compulsory process is becoming necessary in more and more situations. The 
amendments contained in H.R. 39, with the minor changes suggested in my 
testimony, will enable us to meet this problem effectively.

You also asked whether the language of the Antitrust Civil Process Act, as 
amended by H.R.  39 would be sufficiently broad to enable the Division to obtain 
information stored through various modern technological methods, such as 
computer tapes and the like. 15 U.S.C. 1311(g) defines the type of material now 
subject  to the Act  to include “ any book, record, report, memorandum, paper, 
communication, tabulation, chart, or other document.” Paragraph (c) of H.R.  39, 
as we have suggested it be amended, would broaden the scope of the Act to include, 
in addition to documentary material, “any information.”

We believe that this language is broad enough to include information stored 
on computer tapes or other technological devices. However, in order to avoid 
any possible confusion, it might be desirable to adopt language similar to that 
contained in Rule 34 of the Federal Rules of Civil Procedure. Thus, 15 U.S .C. 
1311(g) could be amended by adding, immediately after the word “document,”  
the words “or data compilation from which information can be obtained, trans
lated, if necessary, by the person producing same into reasonably usable form.”

I trust this information is fully  responsive to the questions raised during my 
testimony. If I may provide any more information, I stand ready to do so at 
your  request.

Sincerely,
T ho m as E. K a u p e r ,

Assistant Attorney General,
Antit rust Division.

Th e bill ref err ed  to a t p. 47 follows:]
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been engaged in any antitrust violation or in any activi

ties, such as mergers, acquisitions, joint ventures, or sim

ilar transactions, which may lead to any antitrust vio-- 

lation;” .

(b) Clause (f) of section 2 is amended by deleting the? 

phrase “not a natural person” and inserting immediately 

after the word “means” the following: “any natural person 

or” .

(c) Subsection (a) of section 3 is amended to read as 

follows:

“W henever the Attorney General, or the Assistant At

torney General in charge of the Antitrust Division of the 

Depar tment of Justice, has reason to believe that any person 

may be in possession, custody, or control of any documentary 

material, or may have knowledge of any foot or faHs, any 

informat ion, relevant to a civil antitru st investigation or Fed-' 

eral administrative or agency proceeding, he may, prior to 

the institution of a civil or criminal proceeding thereon, issue 

in writing, and cause to be served upon such person, a civil 

investigative demand requiring such person to produce such 

documentary material for examination inspection and copy

ing or reproduction or to answer in writing written inter

rogatories or to give oral testimony, or any combination of 

snek dem ands, per taining  to such fact or facts. concerning it, 

or to furnish  any combination thereof." .

2425
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1

3

(d) Subsection (b) of section 3 is amended to read as

2 follows:

3 “Each such demand shall—

4 “ ( l i  sta te tin* na ture  of the  nnnduet eonstltuti-ng

5 t4+e alleged antitrust violation wl+ielt is under investi-

6 gation and the provision of law applicable thereto or the •

7 Federal administratire or agency proceeding involved',

8 and

9 “ (2) it it is a demand for production of documen-
10 tary material,

11 “ (A)  describe the class or classes of documen-
12 tary material to he produced thereunder with such
13 definiteness and certain ty as to permit such mate-
14 rial to he fairly identified;
15 “ (B) prescribe a return date or dates which
16 will provide a reasonable period of time within
17 which the material so demanded may he assembled
18 and made available for inspection and copying or
19 reproduction; and
20 “ (C) identify the antitrust investigator who
21 shall he the custodian to whom such material shall *
22 he made available; or
23 “ (3) if it is a demand for answers to written
24 interrogatories,
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1

4

‘-(A ) identify the antitrust investigator td

2 WixHH tiWHWCrs slltl 11 1WA IIHtfic ,

3 ‘‘-(44)- (A )  propound with definiteness and cer-

4 taijity the written  interrogatories to be answered;

• 5 and

6 “ (C) (B ) prescribe a date or dales at which

* 7 time answers to written interrogatories shall he

8 made; of

9 “(C) identi fy the antitrust investigator to whom

10 such ansirers shall be made; or

11 “ (4) if it is a demand for the giving of oral testi-

12 • mony,

13 “ (A) prescribe a date, time, and place at which'

14 oral testimony shall he taken commenced', and

15 “ (B) identify the antitrust investigator or in-

16 vestigators who shall conduct the examination.” .

17 (e) Subsection (f) of section 3 is redesignated subsec-

18 tion (g) and a new subsection is inserted following sub-
•

19 section (e) to read as follows:

20 “ (f) Service of any such demand or of any petition
«

21 filed under section 5 of this Act may be made upon any

22 natural person by—

23 “ (1) delivering a duly executed copy thereof to

24 the person to be served; or

25 “ (2) depositing such copy in the 1 nited States
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mails, by registered or certified mail duly addressed to 

the person to be served at bis residence or principal office* 

or place of business.”.

(f) Section 3 is further amended by adding the follow

ing new subsections after redesignated subsection (g) :

“ (li) The production of documentary material in re

sponse to a demand for production described in subsection 

(b) (2) of this section shall be made under a sworn certifi

cate in such form  as the dem and  designates, by the person, 

if a natura l person, to irhom the demand is directed or, if 

not a natura l person, by a person or persons  har ing  know l

edge of the fact s and  circumstances relat ing to such produc

tion to the effect that all of the documentary material de

scribed by the demand which is in the possession, custody, 

or control of the person to whom the demand is directed lias 

been produced and made available to the custodian.

“ (i) Each interrogatory  in a demand served pursuant 

to this section shall be answered separately and fully in 

writing under oath, unless it is objected to, in which event 

the reasons for objections shall be stated in lieu of an 

answer, and it shall he subm itted  under a sirorn certificate, 

in such form as the dem and  designates , by the person, if a 

natura l person, to whom the dem and is direc ted or, if not a 

natural person, by a person or persons  responsible for

<

*

25 answering each interrogatory, to the effect that all info rma-
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7
1 to a demand served unde r this section shall he taken  in the

2 judicia l district of the I ’nited  States within  which such per - 

8 son resides, is found, or transacts  business, or in such other 

4 place as may he agreed  upon between the ant itrust inves ti-

3 gator or investiga tors conducting the exam ination and such 

6 person.
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8 tes timony pn -rs nt tnt to  th is  sec tion  shn ih  JJMVIIH*tl t Fhf Itt'W*“
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1 0  f f f t  s ( I ’M  J l l 11 V  M ‘ j H t I « C X O C p t  1 t l {■ S H o l l  H i l l y
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12 scr ipt of his tes ti mony.  Il'/tc/z /Ac testim ony is fu lly  trail-  

13 scribed, the transcript shall be submi tted to the iritness fa r 

14 examination and  shall be read to or by him, unless such exam- 

1*> inatian  and  reading are ivaired by the iritness and  by the 

16 parties. A ny changes in form  or substance irhich the iritness 

17 desires to make shall be entered upon the transcript by the 

18 officer irilh a statement of the reasons given by the iritness 

19 for making them. The  transcript shall then lie signed  by the 

20 iritness, unless the parti es by stipulation iraire the signing 

21 or the iritness is ill or cannot  be fou nd  or ref uses to sign. I f

22 the transcript is not signed  by the iritness iritliin thi rty  days
I

23 of its submission to him, the officer shall sign it and  state oil 

24 the record the fac t of the irai rer  or of the illness or absence 

25 of the iritness or the fac t of the refusal to sign together with
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the reason, if  any, yicen therefor. The officer shall certify on' 

the transcript that the icitness teas duly sicorn by him and 

that the transcript is a true record of  the testimony yicen by 

the icitness and promptly send it by registered or certified mail 

to the inrestiyator. I* pon payment of reasonable charges 

therefor, the inrestiyator shall furn ish a copy of the t ranscript  

to the icitness only, except that such icitness may for  good 

cause be limited to inspection of the official transcript of his 

testimony.

“ (4)  Any person compelled to appear under a demand 

tor oral testimony pursuant to this section may he accom

panied hy counsel. For any purposes other than those set 

forth in this subparagraph, such person shall not refuse to 

answer any (piestion, nor hy himself or through counsel in

terrupt the examination hy making objections or statements 

on the record. Such person or counsel may object on the 

record, stating the reason therefor, where it is claimed that 

such person is entitled to refuse to answer on grounds of 

privilege, or self-ihcrimination or other lawful grounds. 

W he re  th e refusa l to  ajiswcr  is on  th e grounds of pr iv ile ge ’

self incrimina tion, th e te st imony  of sne h per son  ton y 

he comp elled in  acc ord  with  th e p rovis ions  of pa rt  V  of tit le  

18, 11 mte d f^tntcs  f ode.  11 pon  n refnsn l to  answer, th e an ti

trust in ve st igator  or  in ve sti ga tors  co nduci ng  the ex am ina  

tio n tn ty  petition the dis tr ict cou rt of th e Uni ted St at es for

56 -900  0  -  75 - 5
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the  judicial distr ict- with in wh ich the  exam ina tio n is com
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/ /  such person refuses to ansirer  imp question on the grounds 

of privil ege against self -incr imination , the testim ony of such 

person may be compelled in accordance with the provisions 

of par t I of title IS , Uni ted  States ('ode. If  such person 

refuses to answer any  question, the anti trus t invest igator  or 

investigators conducting  the e.ramination may  request the 

distric t court of the Uni ted States for  the judicia l distric t 

within which the examination is conducted to order  such 

person to answer, in the same mann er as if such person had 

refused to answ er such question after having been subpenaed 

to test ify thereto before a gra nd jur y, and  upon disobedience 

to any such order  of such court, such court may  punish such 

person for  contempt thereof ."

" ( 5)  I—po o co m ple tion +4 th e  ex  uni-nut ion.  the  person 

ex-aml ia d  may clar ify or comp let ely an swe rs ot he rw ise 

equ ivocal  o r inc om ple te  on  th e reco rd .” .

(g) Subsection (b)  of section 4 is amended  by insert

ing in the first sentence immediate ly afte r the word “ de

mand” . first app earance, the following: “for the production 

of documents” , and by amending the second sentence  to 

read as follows: “Such person  may upon wri tten  agr eem ent  

between such person and the custod ian substitu te copies for 

originals of all or any pa rt of such ma ter ial. ” .





1 or transcript  of oral testimony taken pursuant to this Act

2 may deliver to such atto rney such documentary mater ial, in-

3 terrogatone s, and answers there to, or transcript of oral testi-

4 mony for use in connection with any such case, gra nd ju ry ,

5 or proceeding, or in v ^ tignt ion as such atto rney determ ines

6 to he required. Upon the completion of any such case, pro-

7 eeeding, or inves tigation such atto rney shall retu rn to the

8 ant itru st investiga tor or invest igators any  such mater ials so

9 delivered  and not having passed into the control  of such

10 court, grand jury , or agency through the introduction thereof

11 into the record of such case or proceeding.

12 “(2 ) The anti trus t investigator or investigators having

13 custody  and  control of any  documentary mater ial described

14 in subsection (b )( 2 ) of section 3 , interrogatories served pur-

15 suant  to this Ac t and  answers thereto, or transcrip ts of oral

10 testimony taken pursuant to this  Act may  deliver to the Fe d-

17 erul Tra de Commission, in response to a written reguest,

18 copies of such docu mentary materia l, interrogator ies, and

19 answers thereto, or transcrip ts of ora! testimony for  use in

20 connection with an investigation or proceeding under  its jur-

21 isdiction. Upon  the completion of any such investigation  or

22 proceeding, the Commission shall return  to the anti trus t in-

23 vestigator or investigators any such mater ials so delivered

24 and not having been introd uced into the record of such a case

25 or proceeding before the Commission.  While  such materials
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1 ore in the possession of the Commission, it shall he subject td

2 any and all restrictions and obligations which this Act places

3 upon the custodian of such documents irhile in the possession

4 of the Antit rus t Division of the Department of Justic e.

5 dhe An tit rust D ivision, whi le pa rt icipating  w

6 anv Fed era l adm inistra tive nr regulatory  agency  proc eeding,

V sha 11 not- employ Attorney  (ienera l, or the Assistant Atto rney

8 (ieneral in charge of the Ant itru st Division may employ

9 the authority granted hv this Act to obtain information of

10 evidence for use in sueh procee ding whe re an  adeq uate

11 opportunity for disc ove ry is av ailable nnder  the ru les and

12 proc edures of the agency  con duc ting the proceeding. Any

13 Federal  adminis trative or reyula tory ayency proceeding.".

14 (j) Subsection (e) of section 4 is amended to read

15 as follows:

10 “ I'p on  the completion of (1) the antit rust investigation

17 for which any documentary material described in subsection 

10 (b) (2) of section 3 of this Act was produced, and (2) any

19 such case or proceeding, the custodian shall return to the

20 person who produced such material all such materia l (other

21 than copies thereof furnished to the custodian pursuant to

22 subsection (b) of this section or made by the Departm ent

23 of Justic e pursuant  to subsection (c) of this section) which

24 has  not passed into the control of any court, grand jury , or

25 Federal administrat ive or regulatory  agency through the
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introduction thereof into the record of such case or pro

ceeding/’.

(k) Subsection (f) of section 4 is amended to read 

ns follows:

“When any documentary  material has been produced 

by any person under a demand described in subsection 

(b) (2) of section 3 of this Act, and no case or proceeding 

as to which the documents are usable had liux been instituted 

and is pending or has been instituted within a reasonable 

time after completion of the examination and analysis of 

all evidence assembled in the course of such investigation, 

such perxon shall be entitled, upon written demand made 

upon the Attorney General or ujhui the Assistant Attorney 

General in charge of the Antitrust Division, to the return 

of all such documentary material (other than copies thereof 

furnished to the custodian pursuant to subsection (b) of this 

section or made by the Department of Justice  pursuant to 

subsection (c) of this section) so produced by such person.’S

(l) Subsection (g) of section 4 is amended to read as 

follows:

“In the event of the death, disability, or sejiaration from 

service in the Depar tment  of Justice  of the custodian of any 

documentary' material produced under a demand for produc

tion described in subsection (b) (2) of section 3 of this 

Act or the antit rust investigator having possession of answers



67

14

in writing to written interrogator ies or the transcr ipt of any 

4> oral testimony produced under any demand issued under this 

2 Act, or the official relief of such custodian or antitrust investi- 

gator from responsibility for the custody and control of such

- material, the Assistant Attorney General in charge of the 

g Antitrust Division shall promptly (1) designate another 

7 antit rust investigator to serve as custodian of such docu- 

g, mentarv material or to maintain possession of such answers 

g to interrogatories or such transe ript of oral testimony, and

10 (2) transmit in writing to the person who submitted the

11 documentary material produced under a demand for produc-

12 tion described in subsectiou (b) (2) of section 3 of this Act,

13 notice as to the identity and address of the successor so

14 designated. Any successor designated under this subsection

15 shall have with regard to such materials all duties and re-

16 sjHHisihilities imposed by this Act ujmui his predecessor in

17 office with regard thereto, except that he shall not lx? held

18 responsible for any default or dereliction which occurred be-

19 fore his designat ion.” .

20 (m) The first sentence of subsection (b) of section 5

21 is amended to read as follows:

22 “Within twenty days after the service of any such de-

23 mand upou anv person, or at  any time before the compliance

24 date specified in the demand, whichever period is shorter, or



68

1

2

3

' 4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

15

within such period exceeding twenty days after service or ill 

excess of such compliance date as may he prescribed in writ-' 

ing, subsequent to service, by the antitrus t investigator or 

investigators named in the demand, such person may file, 
in the district court of the United States for the judicial dis- » 

trict within which such person resides, is found, or transacts 

business, and serve upon such antitrust investigator or in

vestigators a petition for an order of such court modifying 

or setting aside such demand.” .

(n) Subsection (c) of section 3 is amended to read as 

follows:

“(c)  Suc h dem and  .shall—

“(1) not require the production of anq  informa tion  

that would he privileged from disclosure if dema nded  by, 

or p ursuan t to, a subpena issued by a court of the United  

Sta tes in aid  of a g rand  j ur y investigation; and

(2 ) (A )  if  it is a  demand fo r production of docu~ 

mentary material,  not contain  any requirement which 

mould be held to be unreasonable if  conta ined in a sub

pena duces tecum issued bg a cour t of the United  States 

in aid  of a qran d jurq  inrestiqat ion; or

“( B ) if it is a dem and for  answers to written inter

rogatories, not impose an undue or oppressive burden on 

the person required to fur nis h answers. ’.
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[Wh ereu pon, a t 12:07 p.m ., the  heari ng  was recessed, to reconvene 
a t 10 a .m. , on Fr iday , M ay  9, 1975.]





AN TITR UST CIVIL PROCESS ACT AMENDME NT

FR ID AY, MA Y 9, 1975

H ouse of Representatives,
Subcommittee on Monopolies and Commercial Law

of the Committee on the J udiciary,
Washing ton, D.C.

The subcommittee met at 10:05 a.m., in room 2141 , Rayburn 
House Office Building, the Honorable Romano L. Mazzoli presiding.

Present:  Representat ives Mazzoli, Hughes, Hutchinson, and 
McClory.

Also present: Earl C. Dudley, Jr., general counsel; James F. halco, 
counsel; and Frankl in G. Polk, associate counsel.

Mr. Mazzoli. The subcommittee will please come to order.
We welcome you, Mr. Rogers, and appreciate your being with us 

this morning. You really have your choice as to whether you want  
to read verbatim from your statement which you have previously 
served on the committee, and which we have read, or if you wish to 
summarize the salient points and perhaps make changes as things 
have developed since you prepared the statement, whatever is your 
pleasure.

Mr. Rogers. Well, Mr. Chairman, I would prefer to extend my 
remarks somewhat as against what the statement says.

Mr.. Mazzoli. Very good.
Mr. Rogers. Particu larly with respect to the latter par t of the 

statement  which I think is the real guts of the  problem tha t is faced 
by this committee.

Mr. Mazzoli. Without objection, your statement , of course, will 
be made a par t of the  record in toto.

Mr. Rogers. I understand.
Mr. Mazzoli. And if you wish then to speak to the points tha t 

you have made in your s tatement, in order tha t the record be ampli
fied, and add any other further points, we will be delighted to have

Mr. Rogers. I have prepared some general remarks here, Mr. 
Chairman, with the thought in mind of really extending my remarks, 
but  not necessarily referencing them into any particu lar par t of my
statement. .

Mr. Mazzoli. Well, you may proceed on tha t basis then, sir.
Mr. Rogers. Well, thank you.

(71)
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[The prepared stateme nt of the chamber of commerce follows:]
Statemen t on H.R. 39 Amendment to Antitrust  Civil Process Act by  

William F. R ogers

My name is William F. Rogers. I am Senior Attorney with the Monsanto 
Company of St. Louis, Missouri. My company is a member of the Chamber of 
Commerce of the United States, and I serve on the Chamber’s Antitrust and 
Trade Regulation Committee. Earlier in my career I worked for three years as 
a trial attorney in the Antitrust Division of the Department of Justice.

On behalf of the Chamber, I want to say at the beginning that we tru ly appre
ciate the Subcommittee’s invitation to offer views on H.R. 39.1 We appreciate 
especially the courtesies of the Subcommittee staff in working with the Chamber 
to arrange for my appearance here today.

Simply put, this bill would amend the Antitrust Civil  Process Act of 1962 by 
greatly expanding investigation powers of the Justice Department. Principally , 
it would give the Department power to subpoena witnesses for interrogation 
under oath before the filing of a complaint, with but a minimum of judicial over
sight.

Also stated simply, the Chamber opposes this legislation. While we agree that 
the Department of Justice should have effective tools for antitrust enforce
ment, it is hard to believe that the agency would request the kind of power pro
posed here in any other context. Certainly, it would provoke outrage in the minds 
of civil  libertarians. Yet , if the concepts of due process and civil rights are to have 
real meaning, they must be respected in all contexts.

With less passion than this expression of shock, but with equal vigor, we will 
address much of our argument to the reasons given by the DOJ in support of its 
request for this extreme prosecutorial power. First, however, as an aid to under
standing of our discussion, we will set out a brief comparison of the existing Act 
and the proposals in H.R. 39.

Essentially, the Antitrust Civil  Process Act provides that if the Justice Depart
ment believes that a person under investigation has documents relevant to a civi l 
antitrust investigation, it may issue a civil investigative demand (CID) ordering 
production of the documents for inspection and copying. More specifically, the 
principal provisions of the Act and the proposed changes are as follows:

Existing Statute
(1) Limited to demands for docu

ments for inspection, copying or 
reproduction.

(2) Limited to investigations to as
certain past or present violations.

(3) Limited to demands on “any cor
poration, association, partner
ship, or other legal entity  not a 
natural person”.

(4) Limited to demands on persons 
under investigation.

Proposed Amendment
Extends to include oral testimony 

and responses in writing to written 
interrogatories.

Extends to “ any activities which 
may lead to any antitrust vio
lation.”

Extends to natural persons.

(5) Permissible use of subpoenaed 
documents limited to cases arising 
from the investigation.

(6) Contains provision for confiden
tial ity of documents.

Extend to “any person” who “may 
have knowledge of any fact or 
facts” relevant to civil antitrust  
investigation.

Permissible use extended to any 
proceeding in which a Depart
ment of Justice Attorney appears.

No provision for confidentiality of 
hearing or transcript of testimony.

The main argument in support of Title II is a simplistic one, which can be 
summarized as follows: The FT C has investigative powers broader than the 
Department’s CID  authority and hence it would be entirely proper to give the 
Department  the same powers as the FT C. The Chamber urges that this argument 
is fau lty in three main respects. First, it is predicated on a wholly improper com
parison of the full panoply of F TC  investigative powers, in relation to  the Depart
ment’s CID authority alone. Such comparison ignores the fact  that the Depart
ment has several powerful investigative tools, such as the Grand Jury process

1 A similar proposal is pending in the Senate  as Title  I I to S 1284.



and compulsory discovery under the Federal Rules of Civil Procedure, which the 
FT C does not have. When all of the Department’s investigative tools are com
pared with all of the FTC ’s authori ty, there is reasonable equivalency for prose
cutorial purposes, and the asserted need for expansion of the Department’s 
investigative powers disappears.

The “ FTC-has-it-so-we-want-it”  argument is also unsound in a second respect. 
It  assumes that  the needs are the same on the ground that the primary roles of 
the two agencies in antitrust enforcement are the same. In fact  the two roles are 
different. The Department of Justice is a prosecutor, whereas the Federal Trade 
Commission was created primarily as an expert agency with a broad quasi-legislative 
role. The Commission’s function was to be fulfilled by issuance of broad a ntitrust 
guidelines, economic studies, and investigations to develop facts for legislative 
recommendations to Congress, as well as for keeping both business and the 
public apprised of broad economic trends. Sweeping invest igative powers in the 
hands of a policy-maker may be justified. It does not follow, however, that  the 
same powers should be given to the prosecutors.

The third reason for the Chamber’s opposition rests on policy grounds. Ex
perience shows that  the granting of broad investigative powers to a prosecutor 
creates the possibilities of abuse, and in the absence of a strong showing of need 
for such powers, Congress should withhold them. Moreover, experience also 
shows that during periods when the FT C emphasized its prosecutorial role, the 
Commission’s vast invest igatory powers m ay have contributed to its undue pre
occupation with trivial  antitrust cases. All of this suggests that the proposed 
amendments would be unwise.

I . T H E  E X IS T IN G  IN V E ST IG A T IV E  P O W ER S OF T H E  D E P A R T M E N T  O F JU S T IC E  A RE 
E N T IR E L Y  A D E Q U A TE FO R  IT S  PR O SE C U T O R IA L  RO LE

Under existing law, the Department of Justice is armed with the following 
investigative tools:

— Pre-complaint CID ’s to compel disclosure of documents of business en
tities under antitrust investigation.

— Pre-complaint or pre-indictment grand jury subpoenas to compel disclosure 
of documents and oral testimony from any business entities or natural 
persons for all information relevant to possible antitrust  violations.

— Post-coinplaint compulsory discovery procedures under the Federal Rules 
of Civil  Procedure, which include oral depositions, written interrogatories, 
production of documents and requests for admissions.

— FB I investigations to collect evidence of possible antitrust violations.
— Use of FT C investigative powers, upon request of the Attorney General. 

The above investigative tools of the Department of Justice are effective and 
powerful. When all of them are compared with the FTC’s investigative power, 
the asserted discrepancy between the Department and the Commission disappears
for prosecutorial purposes.

Supporters of the proposed amendments often compare the wide range of FT C 
investigative powers to the more limited powers of the Department of Justice 
under its CID procedure. This comparison is not justified, because it fails to take 
into account the other powerful investigative tools available to the Department. 
For example, the sweeping investigative powers of the grand jury may be used to 
Investigate the mere possibility of any hard-core antitrust violation, such as price
fixing. The power of the grand j ury  process is virtually unlimited. No showing of 
“probable cause”  is required. As put by the Supreme Court:

“ (The grand jury ’s invest igative powers are) not to be limited narrowly by 
questions of propriety or forecasts of the probable result of the investigation, or 
by doubts whether any particular individual will be found properly subject  to an 
accusation Of crime.”  2

Moreover, the grand jur y investigation goes far beyond an inquiry into whether 
an antitrust  offense may have been committed. As conceded by one of the top 
officials of the Antitrust Division, the grand jury “also gathers evidence of the 
offense and that evidence is available  for use by  the Government at t rial. ” 3

Moreover, if an FT C investigation turns up the slightest hint  of a hardcore anti
trust violation subject to criminal sanctions, it is the practice and policy of the

2 Blair v. United States, 250 U.S. 273, 282 (1919). _
3 Mahaffle, Criminal Anti trust Investigations, 41 Antitrust  Law Journal 521, 523 (1972).
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Commission to refer the mu tter  to the Department of Jus tice for criminal prosecution, where the full and unlimited invest igative powers of the grand jur y are available .
Turning next to civil a nt itrus t cases prosecuted by the Departm ent of Justice, the  investigative tools consist of a combination of C ID ’s, FBI  investigations, use of FTC investigative powers, and  discovery procedures under  the  Federal Rules  of Civil Procedure. Despite t he Depar tment ’s request for the  proposed amendments , there  has been no demonstration  th at  this powerful combination of investiga tive tools is inadequate .
Authority  under the  Civil Process Act, allows the Department to issue a CID  for documents of any person under investigation. The demand may be issued “prior to  the  institu tion  of a civil or criminal proceed ing’’.* * It  is true th at  the scope of the CID a uthori ty is limited in some respects, bu t all of them  are in keeping with the  limited purpose of the  CID: to determ ine whether to invoke the  grand jury process in a criminal investigation or the broad discovery rules in a civil proceeding under the Federal Rules of Civil Procedure. No one seriously contends  that  the  grand  jury  process is not adeq uate  in criminal invest igations, or tha t the Federal Rules are defect ive in civil litigation .Accordingly, the only remaining issue is whether the Dep artm ent  of Just ice is unreasonably handicapped under existing procedures in the  pre-compla int stage of a civil an tit rust matter . In considering this issue, it is significant th at  CID  powers are butt ressed both by FBI  investigations  and by the avai labil ity to the Depa rtment of FTC  investiga tive tools. When all of these  tools are combined, the Chamber respectfully suggests th at  there has been no showing that  the  CID process has failed to achieve its intended purpose, i.e., providing sufficient evidence to determine whether  or n ot to file a civil com plain t in the  Federal  courts.In its enforcement of the an tit rust laws, the Depar tme nt often uses FBI  investigations. As reported by the then Chief of the An titrust  Division’s Trial Section:

“An investigation may be conducted by FBI  . . . interviews and file searches, and prospective defendants may have no not ice of it at  a ll.’’ 4
Moreover, the Departm ent has available to it, when needed, the FTC 's power of investigation. For example, under Section 6(e) of th e Federa l Trade Commission Act, the Commission is directed “upon the application  of the Attorney General to investigate . . . the business of any corporation alleged to be violating the antit rust acts . . .’’ • This procedure has been invoked in the past, and affords the Departm ent every tool th at  could possibly be needed for its prosecutorial role.
If the Department is already enti tled  to invoke FTC powers by application to the Commission, the question  then is—why not permit the  Departm ent to do it directly?  The answer is simple—to minimize the possibility of abuse. When the Department invokes the  FTC’s investigative powers, the  practice has been for the FTC  to  appoint an impartial  Hearing Examiner to  preside over the investiga tive hearings, while pe rmitt ing the Department of Justice  lawyer to conduct the interrogation. Under H.R. 39, on the other hand, the  prosecutor at  the Depar tmen t would be subject virtually to no rest raints, because no impartial  arb iter would be present.
It  has also been argued th at  inasmuch as some sta te an tit rust laws provide for pre-complain t subpoenas ad testificandum, the  Depar tme nt of Justic e should have the same power. These s ta te  laws are, for the most par t, in very old sta tut es  and are notorious for thei r non-use. In the Sta te of Texas where an active  an titru st enforcem ent effort has been made, the  sta tu te  does not  appear to perm it inter rogation of witnesses; ins tead,  the State Attorney General  is limited  to  asking a cour t to require  only a sworn sta tem ent  from any person who knows of a violation.
To sum up, the Depar tment ’s exis ting enforcem ent tools are entirely adeq uate . The argument tha t othe r enforcement agencies have certa in types of investigative  tools not available t o th e Dep artm ent  of Justice res ts largely on the faul ty premise th at  the Department has only the  C ID process. In stead, the  C ID was de libera tely intended to serve only a limited and supplemental function, preparatory to  invoking eithe r the  sweeping investiga tive power of a grand  jury or the  equal ly effective discovery rules under the  Federal  Rules of Civil Procedure. When all of the Department’s investigat ive tools are ta ken in to account, the asserted shor tcomings in the Dep artm ent’s powers are non-ex istent.
‘ See section  1312(a) of the  Antitrust Civil Process Act of  1962.• Mahaffle, supra, at p. 521.
• Similarly,  Section 6(d ) requires the Commission “upon the direction of the President  . . .  to investigate . . . any alleged viola tions  of the ant itrust  acts by any corporation."
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II . BIL L OV ER LO OK S FU N CTIO N A L D IS TIN CTIO NS BETW EEN  FTC  AS  PO LI CY-M AKIN G  
AGE NC Y AN D JU ST IC E D EPA RTM ENT AS  PR OSE CUTIN G BO DY

The argument th at  the De partm ent needs broader  investigative powers because 
the  F TC  nas such powers, overlooks the significant differences in th e prosecutorial  
unct ion of the De par tment  as compared  to  th e legis lative-policy-make r fu nctio n 

of t he FTC. When the  Federal Tra de Commission Act was being considered  by 
Congress in 1914, Senator  Hollis—a sup porter of the  legislation—emphasized 
th at  one of the  intended benefits would be th at  the “ De partm ent of Justic e . . . 
will be able  to give its  ma in a tte nt ion to th e t ask  of prosecu ting suits ” for an tit ru st 
violat ions, l eaving to  the  FT C th e role of an exper t policy-maker.

The  Commission was conceived—not as a  pro secu tor—bu t as a  bo dy of exper ts 
concerned with  overall  an tit ru st  policy and economic developments.  In  his Sta te 
of the  Union Message to  Congress  on January 20, 1914, President  Wilson urged 
Congress to  cre ate:

“Such a Commission only as an indispensable  ins trument of info rmation  and 
publ icity , as a clearinghouse for the facts for which both the publ ic mind and 
the  managers of gre at business undertakings should be guided, and  as an ins tru 
mental ity for doing justice  to  business where the  processes of the  courts . . . are 
inadequate.” 7

Originally, the  Commission was to have  no prosecuting function whatsoever. 
Later , Congress added the prohibition of “unfair  methods of com peti tion”, so 
th at  the  Commission would be able to “cast ligh t on the  grey areas of an tit ru st 
law (and) . . . permit it to bring tes t cases helping  to eliminate these grey 
areas . . . . ” 8 *

The Commission’s autho rity to fill-in the  grey areas was to  be implemented  
only thro ugh  civil proceed ings resul ting in cease and desist orders, because  the 
purpose was prevention of undesirab le trade  pract ices— not punishment. For  this 
reason, it is genera lly agreed “th at  the  Commission should no t concern itself 
with  pract ices which are illegal per se”, because the  Commission’s exper tise in 
making an “elaborate  inqu iry into  competing policies is unnecessary” as to 
per «e viola tions and  because  "enfo rcement should be, and  usually is, u nde rtak en 
by the  Depar tment  rat he r than  the  Commission.* By concentrat ing i ts efforts on 
an tit ru st  policy-making, the Commission is able to  consider  “sign ifican t questions  
arising in the  grey areas  of an tit ru st  where per se rules are inappropr iate .” 10

The legisla tive his tory  of the FTC Act make s it  clear th at  Congress confe rred 
broad inve stigative powers to enab le the  Commission to  car ry ou t its  policy 
mak ing function. The  deb ate  in Congress revo lved  around  the ques tion as to 
whe ther  the  Federal  Tra de Commission  should be cas t in the role of a ra te 
making agency  (such as ICC ), or a broa d an tit ru st  policy-maker. The  first  ap 
proach  con tem pla ted  “even the  regulation of prices” , whereas t he  second approa ch 
recognized “that  a commission  i s a necessary ad junc t to the  prese rva tion  of com
petition  and to the practic al enfo rcem ent of the  law.”  The  Senate Com mittee, in 
reporting ou t the  bill th at  ult imate ly became the FT C Act, concluded “th e 
Commission which  is proposed by  your comm ittee  . . .  is founded u pon  the lat te r 
purpose and  idea . . . . (T) he Com mittee has aime d to prov ide a b ody  which will 
nave sufficient  power ancillary to the Department of Justice  to add ma ter ial ly and 
practically  in enfo rcem ent of the Sherman law and  . . .  to bui ld up a compre
hensive body  of in form ation on . . . the  business world .” (Emphas is Sup plie d)11 
Congress was especial ly concerned th at  the Commission have sufficient inv est i
gative powers to a id both  the co urts  an d the De par tment  of Justice in  the  form ula
tion  of an tit ru st  decrees after the prosecutorial fun ction had  ended.  After  noting 
th at  “large powers of inves tiga tion  are  g iven” to the Commission, Congress con
cluded th at  such powers would be needed  to “br ing for th bo th to  the  Attorney 
General and to the cou rt the aid of special  expert experience and tra ining  in  m at
ters regarding which neither the  Depar tment  of Jus tice  nor the courts can be 
expec ted to be efficient.” 11

To sum up, the FT C’s broad investigative powers were inte nde d to enab le the  
Commission to car ry-out its role as a broad an tit ru st  policy-maker. Accordingly , 
it  does no t follow th at  the  De partm ent of Jus tice in its prosecutoria l role needs 
the same powers.

’ S. Rept. No. 597, 63d Cong., 2d sess. 7 (Jun e 13, 1914).
8 Elman, Adm inis trative Reform, 59 Geo. L.J. 777, 783 (1971) .
• Elman, snpra , at  p. 783.
10 Ibid.
u  S. Rept. No. 597, s npra , at  p. 10.
“  Ibid., at  p. 12.
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Unfortunate ly, the  FTC  has no t always adhered  to its prim ary funct ion as an an tit ru st  policy-maker . The deficiencies of the  FTC  have been noted in numerous rep ort s.”  The main  thrus t of all of these  repo rts was the  F TC ’s myopic concent ration on triv ial litiga tion, ra ther  tha n on its primary role of a broad  an tit rust policy-maker.
For  example, a sub stan tial  port ion of the  Commission’s budg et in 1969 was dev oted to a group which "inv estig ates  and even tually closes a myriad of tr ivia l Robinson-Pa tma n cases.” 14 In  1968 the Direc tor cf one of the  Ccmmission’s major Bureaus, discovered “ while convalescing a t home from a n illness . . . that  56 cases (should) . . .  be closed (for) . . . staleness or lack of im portance, and  two "were closed at leas t in pa rt because the  files had been los t.” 15 It  was e stim ated  th at  as much as 70% of the Commission’s investigatory time was wasted in f ruitless pursu it of non-existent an tit rust v iolations.18
Several facto rs con tributed to  the  Commission’s misplaced efforts. It  is fa ir to suggest , however, th at  one of the  cont ribu ting  factors was the  ease with  which the vast investiga tive powers of th e Commission could be invoked in  it s prosecutorial role.
The  proposals in Titlo II of S. 1284 pose the same risk for the  De par tment  of Jus tice . If Congress grants  the Depar tment  vas tly increased in vestigat ive powers, it is a fair assum ption  th at  such powers will be used. The experience of the FTC suggests tha t the re is a real dang er th at  many on the staff  of the  Anti trust Division could  become bogged down in invest igations of an tit ru st triv ia.The  role of the  an tit rust policy-maker should be to eva lua te alte rna tive s and to seek the  wisest course possible, whatever  might be th e outer limits of an tit rust law. Judg e Fr iendly,  in his provocat ive study of adminis trat ive  agencies, c riticized the “adminis trat ive tendency  to consider th at  th e power may wisely be exercised whenever . . . courts would think i t might lawfully be (exercised)” .17 The sweeping investiga tive powers of th e FTC were created for  its policy-making role. They  shou ld not  be conferred upon th e Depar tme nt of Jus tice  for its prosecutor ial role.Moreover, it  would be equal ly unwise to tran sfer  the FT C’s function  as an an tit ru st  policy-maker t o t he  Depar tment  of Justice . Congress needs no rem inder  th at  t he  executive departm ents , including the  Depar tment  of Just ice, are sub ject  to Pres iden tial author ity . The Federal Trade Commission, however, is an independen t regulatory agency. After evaluat ing a stud ious  proposal to tran sfer  the  policy-making func tion to execut ive depa rtments , Judg e Friendly  concluded:“Qui te simply, I find it hard  to think of anything worse. Determina tion of ‘basic needs of public policy’ within the general command of the sta tu te  is what Congress created the  Commission to do. Either the Commission can perform the task  or it  cannot.  If it cannot, it  should be abolished. . . . Wha t would be intolerable would be . . . the prospect of making ‘day to d ay’ decisions in line with the  ‘policy guides’ of White House assis tants, whether or not  the  lat ter  were characterized by a ‘passion for ano nym ity’. (There would be) . . . the extravagance of having two groups share a common responsibility (and) we would be worse off rath er than b ett er. ” 18

III . PR OP OS ED  PO WER S IN PR OS EC UT OR  WO UL D BE  OP EN  TO AB US E

It  is ironic t ha t in the wake of th e Watergate scandals , Congress would seriously consider conferring vas t new powers on the Attorney General. While the present Attorney  General is a man of great integrity  and self-restraint, as well as an an titrus t expert, it is worth  repeating  the truism  that  ours is a governmen t of laws and n ot of men. Trad itionally,  our law has  imposed careful limita tions  on prosecutors, because experience has proved—time and time again—that  broad  powers breed abuse. There  is no reason to single out  the  an tit rust field for different treatm ent .
Power in the Attorney General to order  the production of docum ents before filing a complaint  is unique to the  Antitru st Civil Process Act. The cou ntry’s chief legal officer has no parallel power in any othe r kind of civil action, or in the  course of any othe r kind of civil investigat ion. Indeed, Congress seems to have granted  this  power even in the  limited area of an tit ru st with  a great sense of caution.

u  Se e, e.g ., Rep or t of  th e  ABA Co mmiss ion to  St ud y th e  Fed er al  T ra de  Comm iss ion  (S ep t. 15, 1969) ; th e so-ca lled Nad er  Rep or t In 1969, as  we ll a s th e Ne ale  Rep or t in  1968  an d th e Stigle r Rep or t of 1969.l « E lm an , su pra  a t p. 795.
15 E lm an , su pra  a t p. 801.
14 I bi d,  a t p. 798.
17 F ri en dly , Th e Fed er al  A dm in is tr at iv e Agencie s, p. 118 (1 96 2) .11 F ri en dly , su pr a,  a t p. 153.
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When the  Civil Process Act was passed in 1962, Congress recognized the  po
tential for abuse of Constitu tional rights  inhe rent  in the power being conferred,  
and it made every  effort to incorporate in the  Act sa feguards that  would prev ent 
the arb itra ry exercise of th at  power. The important safeguards of libe rty wri tten  
into the Act were listed by Representative McCulloch in the course of the House 
debates in per tinent  pa rt as follows (108 Congressional Record  3999):

“F irst, a civil demand must clearly sta te the nature  of the conduct alleged to 
cons titute  the violation and concisely describe | What is) . . . demanded.

“Second, the use of a civil demand is restr icted  to situations where a concern 
‘is or has been engaged’ in an an tit rust viola tion—not  in some ac tiv ity  which may 
develop into a violation in the future.

“Third, a civil demand is limited to the receip t of documentary evidence—not  
to the takin g of oral testim ony.

“Four th, a demand may only be made upon a corpora tion, association , par tner- 
hip, or othe r legal ent ity . It  cann ot be used to obtain personal documents of a 

natu ral person.
* * * * * * *

“Seventh, the  bill excludes the  receip t of any  document which would be held 
unreasonable under a grand ju ry subpena duces t ecum, or upon any cons titu tional 
or othe r legal righ t or privilege.

“Eighth, the  Atto rney  General is prohibited from turn ing over to any oth er 
departm ent or agency of Government documents received unde r a civil demand. 

* * * * * * *
“And tenth, the  bill provides a dual method for a business concern under 

investigation to seek judicia l review. It  may elect to  withhold compliance with  the 
civil dem and and objec t to its issuance when and if the Attorney  General decides 
to petit ion a court for an order of compliance. Or, the  concern may directly  go 
into cour t for a court order modifying or sett ing aside the  dem and.”

In addition, the  final version of the  Act limi ted recipients of pre-complain t sub
poenas duces tecum to those “under investiga tion” in order (to) safeguard the 
innocent thi rd-par ty witness from bureaucratic harassment . . .” (108 Congres
sional Record 18408).

All of these safeguards would be scrapped par tial ly or wholly if the  proposed 
amendmen t becomes law. At the discretion of the Attorney General, indiv iduals , 
prcspective witnesses as well as investigatees, could be subpoenaed, sworn, and 
forced to subm it to inter rogation by the  Attorney  General’s designate.

The subpoenaed witness could bring  his own lawyer, bu t his lawyer  would be 
muzzled: by express terms  of the proposed amendment he could neither in ter rupt 
nor object. Refusals to answer would be tr eat ed as if before a grand jury . Nei ther  
persons under investigation nor thei r counsel would be enti tled  to be present at  
the interrogation of a  third party  witness. Attendance at  in terrogations would be 
within the discret ion of th e Attorney General.

It  is to be hoped, of course, th at  the Attorney General can always be chara c
terized as having integrity , wisdom and self-restra int. But  our law and the 
principles on which our governmen t is based have never rested 6n such a hope. 
Ours is a government of laws and not  of men. Our system of law has developed 
careful l imitations on p rosecutorial power in order to p rote ct the rights vouchsafed 
individuals in the  Bill of Righ ts. This careful balance is to be topp led in the 
an tit rust field by the  proposed amendment which would allow the  Atto rney  
General to “fish,” harass, and intim idate: in effect, to run a s tar  chamber and be 
his own grand jury . Indeed, the very  origin of the grand  jur y stemm ed from the 
need to protect the  public from the abuse of authori ty by the Crown.

This proposal is made in the  wake of recent events dem onst ratin g th at  the 
possibility of abuse does wi th seme f requency re sult  in the  fac t of abuse. A congress 
in the midst of curbing real abuses on the pa rt of the  executive bran ch should  not  
at  th e same time empower a political arm of the  executive, the  Attorney General , 
to substit ute  new abuses for those now being  brought under control. The warning 
of Representative MacGregor, speaking in commendation  of the constitu tional 
safeguards in the  Antitrust  Civil Process Act, should be heeded now; he said 
(108 Cong. Rec. 18408):

“I  do n ot suggest th at  this Attorney General, or perhaps, any Attorney  Genera l 
or his assistants would abuse this tremendous  gra nt of a uthority, bu t I think  we 
should concern ourselves with  the possibilities of its abuse rather tha n with  the  
prospects and probabilities of its  p roper exercise.”
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IV. CONCLUSION

The broa d investigative tools currently available to the Depar tment  of Justice  are e ntire ly adeq uate  for effective a nt itr us t enforcement. While th e Depar tment ’s CID autho rity  may be more limited  tha n the Commission’s full range  of investigato ry tools, the Department has available the grand jury process, compulsory discovery  under the Federal  Rules, FBI  investigations, and even access to the  FT C’s powers. There is no need for conferring more power.Moreover, it would be unwise to confer upon a prosecuting agency the broa d investiga tive powers of a policy-m aker agency. The Federal  Trade Commission, unlike  the  Departm ent of Justice, is an independent agency, and has recently  made significant  strides in exposing it s internal procedures to public scrutiny. The  Attorney General, on the  other hand , is a  Cabinet officer su bjec t to Preside ntia l control, where the possibility of abuse of broad power is always present.During periods th at  the FTC has emphasized its prosecutorial role, the resu lt was undue preoccupation with trivia l an tit rust cases, and almost complete failure  to carry  out  the  primary function of policy-making. A policy-making role for th e Just ice Depar tment  would, by the same token, dilute its prosecutorial func tion .For all these reasons, the Chamber respectfully urges th at  the "A nt it ru st  Civil Process Act Amendments” as found in H.R . 39, be rejected.

TEST IMONY OF WILLIAM  F. ROGERS, SENIOR ATTORN EY, MON
SANTO CO., ON B EH AL F OF U.S. CHAM BER OF COMMERCE, ACCOM
PA NIED  BY FRE D BYSET, U.S. CHAMBER OF COMMERCE

M r.  R ogers. P e rm it  m e to  in tr oduce  mys el f. I am  Bill  Rog er s.  I 
am  fr om  S t. Lou is . I  h ave b ee n an  a tt o rn ey  for q u it e  a  n um ber o f y ears , 
an d  I  have  had  ex pe rien ce  w it h  th e  Ju st ic e  D ep art m en t,  an d  I have  
be en  in  t he  a n ti tr u s t f ield fo r a ppro x im ate ly  23  years  a lm ost  ex clus ively.

I  th in k  th a t i t  is ex ce ed in gl y fo rt u n a te  th a t  th is  fo ru m  sh ould  be  
th e  on e th a t  give s in it ia l consi dera ti on  to  th is  bi ll in  th e  H ou se . I 
re all y  do . I  th in k  th a t  w h a t is be in g as ke d he re  is to  g ra n t a very  
aw es om e po wer , th e  pow er  of  su b p en a  a t  th e  in v est ig a ti ve  leve l, 
w hi ch  I  th in k  is a very  se riou s m a tt e r.

B as ic al ly , th e  h ig hest  enfo rc em en t ag en cy  of  th is  co u n tr y , th e  
D e p a rtm e n t of Ju st ic e , is as kin g fo r po wer s w hi ch  no rm all y  ar e 
v est ed  in  th e  ju d ic ia l sy st em . W h a t we  have  he re  is a  tr an sf e r of 
a u th o rit y  to  a su b sta n ti a l de gr ee  fr om  th e  ju d ic ia ry  to  th e  ex ec utive 
b ra n ch  of th e  G overn m ent,  and  to  it s  cr im in al  en fo rc em en t ag en cy  
of  th e  l aw .

Now , I  do  n o t w an t to  gi ve  you  th e  w ro ng im pre ss io n a t  th e  very  
beg in ni ng, bec au se  I w a n t you  to  kn ow  th a t  I  h av e  h ad  a b o u t 3 y ea rs  
of  ex pe ri en ce  w ith  th e  A n ti tr u s t D iv is io n, an d  I  re a ll y  fee l tn a t  I 
was  v e ry  fo rt u n a te  to  have  bee n th ere . I  kn ow  th e  pe op le  of  th a t  
p a rt ic u la r e ra  to  be  pe op le  of  very  hi gh  in te g ri ty , very  n ig h ,  and  th ey  
wer e very  ex ce llen t la w yer s,  in  m y  j u d g m en t.  I t  was  a  r ea l p le as ur e to  
have be en  th ere . A nd  I carr y  w it h  m e a p ri de in  h av in g  be en  th er e,  
and  I  ca rr y  w it h  m e a tr em endous re sp ect fo r th a t  o rg an iz a ti on . I  
am  n o t sa y in g  th a t  i t  is perf ect,  b u t I  have  tr em endous re sp ect fo r 
th e  A n ti tr u s t D iv is io n of  th e  D e p a rtm e n t of  Ju st ic e .

B u t,  I  w a n t to  p o in t o u t to  th is  com m it te e  th a t  th ey  have  th e  d u ty  
an d  th e  ob li gati on  to  en fo rc e th e  cr im in al  as pec ts  of  th e  Sherm an 
A ct . T o  m e,  th is  d u ty  h as to  b e per fo rm ed  in  a  ve ry  ca re fu l a nd  ef fe ct iv e 
m an ner.  B u t I th in k  th a t  th ey  have  al l of  th e  to ol s, w ith  re sp ect to  
cr im in al  en fo rc em en t,  th a t  th ey  ne ed  ri g h t no w.

Per so nal ly , I  th in k  th a t  if th is  bi ll is en acte d  it  w ou ld , in  ef fect , 
^i ve  t h e  D e p a rtm e n t o f J u s ti ce  th e  p ow er  t o  r eall y  a c t as  i ts  o wn gra nd  
ju ry . I  th in k  it  wou ld  be  a m is ta ke  to  gi ve  th is  po w er , re m ov e it  from  th e ju d ic ia ry  w he re  it  has  al w ay s be en , p a rt ic u la rl y  be ca us e
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I do not think t hat  there has been any g reat demonstration for a need 
for this kind of an author ity.

And let me say from experience th at the Ant itrus t Division probably 
possesses more tools of detection, so to speak, or investigation than  
any agency of the Government. Firs t of all, they receive letters  of 
complaint from businessmen and citizens. They ask counsel for various 
companies and individuals to voluntarily give them information. And 
in my experience, we have never refused them except, I think, on one 
occasion when we did not want to ge t in the middle of a fight.

We have  no reason to hide things. But  on the other hand, we are 
talking about compulsion.

Another thing they have is the Federal Bureau of Investigat ion. 
When I was with the Department we used the Bureau all of the time, 
and it  is the best ; i t is the best investigative agency in the world.

And let me add, let me jus t observe for a second tha t the FBI  
investigates many, many crimes. It  investigates murder in Federal 
buildings and premises; it  investigates kidnappings, white slavery, all 
of these types of investiga tions; but  i t does n ot have subpena power. 
Tha t is vested in the courts. So I say why do they need it in the 
ant itrust field, when we have the kind of crime tha t exists in this 
Nation today in these kinds of felonies?

Another means of obtaining information is from the distric t attor
neys throughout the country. They are requested by the Attorney  
General and the Assistant Attorney General to send in information re
lating to any ant itru st violations. The State  attorneys general, 50 of 
those, are asked for and do submit information. And then we have 
plaintiffs’ lawyers who love to come to the Departmen t of Justice and 
say th at you ought to bring this kind of an action, I  have an aggrieved 
client, and tha t is the source of a tremendous amount of information.

They have the present CID authority to obtain documents from

Earties under investigation.  And I might note tha t they say tha t they 
ave used tha t authority  in some 1,600 and some odd times, bu t they 

do not  make any demonstra tion tha t it  is ineffective. They have come 
in with the Union case, and in the Upjohn s ituation, and neither  one 
has any substance  to i t, in my judgment.

They also have the present grand jury proceedings, and this is an 
awesome power. And let me say with respect to grand jury  pro
ceedings, they have the ability to say to somebody under  investigation 
or to a witness, tha t I have the authority to have you appear before 
the grand jury, and I want certain information, and now do you wan t 
to present it to the grand jury  or do you want to present it to me? 
This happens. This happens in everyday life in anti trust. I am no t 
saying it  is an everyday occurrence, b ut it does happen.

They also have something which they do not use in the way of 
investigative power, to any extent, and tha t is the power to use the 
investigative arm of the FTC.  But, I have not seen anything on the 
record as to its use, and from my~ experience I  do not think they use 
the power. But yet, they come to Congress and ask Congress to give 
them a subpena power for oral testimony and for written answers to 
interrogatories. To me, I cannot see justification for this  request.

Now, in civil litiga tion they are jus t like other parties. Once they 
file a complaint they have all of the Federal Rules of Civil P rocedure , 
and everybody knows the scope of those rules these days—fantastic.  
But  in tha t instance they are playing by the same rules as the othe r 
side, and the rules are carefully guarded by the court when needed.



80

Le t me say something abou t interrogatories tha t bothers  me. The 
Dep artment of Justice wan ts the abi lity  to ask interrogatories of 
indiv iduals, and I assume corporations, but they  want it certified by  
the person tha t has knowledge. Wh at happens to the question of 
imm unity? I would say  as counsel tha t I could not tell a person to 
cer tify  to the answers to interrogatories in an ant itru st inve stigation 
withou t asserting his or her right against self-incrimination. And  I 
think we would find that experienced anti trus t lawyers  would share 
tha t same view. Thi s concerns me.

I think also there is a question of whether or not this bill would 
deny a person the righ t to obje ct to an interroga tory. I understand 
tha t Mr. Kaupe r in his appearance before some committee, and 
whether it be here or in the Senate, had suggested tha t counsel for 
the witness should have a righ t to object. To  whom is the objection 
made? Wh at is the basis of the relevancy of the objection? We are 
talk ing about leading questions, we are talking about hearsay, spe cu
lation on the part of witnesses, and we are talking abou t all kinds  of  
things tha t come up in the normal participation in depositions. So , 
if this law is passed, I think  there will be all kinds of problems.

I migh t say tha t I do not think tha t this bill provid es a good basis 
to determine the relev ancy in any way, which is the normal standard  
counsel look to when obje cting as to relevancy. I do not see anythin g 
in this bill that permits the right of any comp any under investiga tion 
to hav e any position at all. It  is only  the righ t of the witness.

Now , let me talk  about oral testim ony in the context  of c rim inality , 
and also as it relates  to civi l cases. Fir st of all, it would appear  to me 
that  there is no righ t of a person under investiga tion to be represented 
at the hearing. It  is only  the righ t of the witness. The witness has a 
righ t of counsel as provided by the Con stitu tion , but  tha t counsel is 
muzzled, in my judgment, and he basi cally  has no right to obje ct. 
What can he do? I assume he has a right to move to quash the sub pena 
to begin with. I assume that . Bu t when he goes to the hearing  he is 
told he canno t obje ct, he cann ot instruct  his witness not to answer, 
except for privilege against self-incrimination. Th at  is no righ t of 
counsel.

There is no righ t of counsel to cross-examine to test ver aci ty. 
Certa inly upon receiving the transcript the witness has certain  rights 
to clar ify answers. Bu t to prohibit counsel the righ t to reha bilitate 
the witness, to remove ambiguities  from his answers, to stop leading 
questions is fundamentally ver y dangerous.

It  would appear tha t the only right  tha t counsel would have  is the 
righ t to face contempt, to tell his witness to face contempt, and then 
it  is to the discretion of the fcriminal enforcer who is the one tha t 
recommends indictment, to determine whether or not to bring the 
contempt action.

Wi tho ut the ju dic iary  y ou have  basically  a star chamber proceeding 
if in secret. And if it is going to be held in public you  have  got confi 
dential problems.

I think  the power can be abused. I can just see a witness being 
called in to a conference and asked certain questions before he goes 
into  the specific hearing to determine wheth er or not tha t man should 
be granted imm unity. I can see that . Th at  is terrible. Th at  is awesome 
authority if possessed by  the person responsible for enforcement of
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the criminal law of the United States. And we are talking about 
felonies.

Now, with respect to ant itrust criminal actions, the Department 
of Justice can proceed either by indictment or by information. They 
can proceed by information against a corporation. They would 
still have to go before the grand jury with respect to an individual, 
but what would it amount to? A copy of the transc ript of the inves ti
gative hearing? We used to say down at the Departmen t of Justice 
tha t any lawyer appearing before the grand jury who believes that  
an indictm ent should be returned is not worth his salt if he can’t 
obtain one. He hasn’t any opposition. Under present grand jury pro
ceedings there are limited rights of counsel, despite the fact that 
counsel is not in the hearing room. And in my experience, witnesses are 
permitted to come out of the grand jury to ask advice of counsel in 
sticky situations.

And if a witness is being harassed, being required to speculate , 
being required to give opinion answers, counsel can go to the cour t. 
But this right  is not  in the present bill. One doesn’t have tha t right. 
The r ight of the witness is to face contempt. And I think it would be 
terrible for a person or a citizen of the United States  to be put  in 
tha t k ind of a position, particularly with respect to a situation where 
he could well be subject to indictment under the ant itrust laws facing 
3 years.

Those are my principal concerns. I can say tha t everything I say 
is out of due respect for the Department of Justice. But, the U.S. 
attorneys do not have this authority ; the FBI does not have this 
author ity. I do not  know where any criminal enforcer has it except 
to a limited extent  in the S tate ant itrust laws, and I do no t know of its 
being used to any extent a t all. Bu t we are talking about constitutional 
rights here ; we are talking about a request for awesome authority when 
there has  been no demonstration for a need, in my judgment.

Those are my remarks. Thank you.
Mr. Mazzoli. Than k you very much, Mr. Rogers. I might suggest 

to you t ha t other  members of the subcommittee indeed were interes ted 
in the exhibit of need, or perhaps a lack of exhibit of need. So I think 
tha t Mr. Kauper was asked yesterday to supply to the committee 
some listing or some recital of the areas tha t he felt exhibited this 
need, and perhaps the 1,600 cases that have been ones wherein the 
CID’s were used to show perhaps where they came up a little sho rt 
and were thwarted and, therefore, needed some additional power. 
So tha t these concerns you have expressed today very well are the ones 
tha t at least some members of the subcommittee share, as well as I, 
and think Mr. Kauper will at some point respond to the committee.

Mr. Rogers, have you had the opportunity  to read Mr. Kauper’s 
statement  of yesterday?

Mr. Rogers. Well, sir, I read it  last night. I was very late in ge tting  
in.

Mr. Mazzoli. Right.
Mr. Rogers. I t was about 12. I did notice with intere st t ha t he fel t 

tha t with respect to interrogatories the counsel should at least have 
the right to object.

Mr. Mazzoli. Right. I would like to ask you this morning jus t a 
very few questions about his statement. And I would ask you if you
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could at some future time, when you have had a chance to think it 
over and study it, to perhaps serve on the committee some written 
thoughts  tha t might have to do with his statement, because as you 
know, his statement changes the tenor of the bill, and, in fact, requests 
certain amendments to it tha t would change the total effectiveness.

But, I would like to make mention tha t yesterday the members of 
the committee expressed interest  and some concern about the prob 
lems tha t would be inherent in what you have characterized as a 
star chamber approach where certain accused parties would not be 
present, and where if they were counseled, via counsel, tha t counsel 
might have certain limitations, or inhibitions, and these 1 am convinced 
will be a large part of the subcommittee’s study and deliberation and 
will deal with the proper protection of individual and corporate rights.

Mr. Kauper mentioned, and I will not take these necessarily in 
order, but he mentioned the relationship of the Freedom of Informa
tion Act and the CPA (Civil Process Act), and he said tha t should 
be carefully considered in tha t we, the Department, would favor 
clear and complete exemption from the FOIA for any information 
in whatever form obtained through a CID. Would you agree tha t 
tha t is a prudent  step?

Mr. Rogers. I would say tha t this would be an improvement, but 
I would say tha t it does not go to the fundamental issue.

Mr. Mazzoli. What fundamental ly would not be attacked by 
that?

Mr. Rogers. The power of subpena at the investigative level 
without  the control of the court; the transfer from the judiciary to 
the executive of that author ity.

Mr. Mazzoli. Let me ask you, sir, and I am not an expert on the 
Federal rules, b ut if the Federal Rules of Civil Procedure were to be 
adopted with regard to the handling of the CID’s, in this act, would 
tha t be a satisfactory resolution of these problems?

Mr. Rogers. You have got to remember, sir, tha t the Federal 
Rules of Civil Procedure apply after the complaint is filed. They do 
not apply at the investigative level.

Now, the procedures have been well thought  out. It  is the subject 
of 5 years of study  at least by the judiciary, and by the leading 
counsel throughout this country. So with respect to rights, after 
the filing of the  complaint, they have those rights  now.

Now, certainly there are certain concepts tha t are embodied in 
the Federal Rules of Civil Procedure which would provide some 
type of safeguards in this kind of a situation, and it applies to civil 
litigation. But I do not  think you can safeguard with respect to 
criminality in its present form by any reference to the Civil Rules of 
Procedure.

Mr. Mazzoli. Two comments. One, as I judge Mr. Kauper’s 
testimony of yesterday, it was tha t primarily these needs are exhibited 
in Clayton cases, and are they not civil cases ra ther  than criminal?

Mr. Rogers. Well, let me respond.
Mr. Mazzoli. Please.
Mr. Rogers. If you are talking about acquisitions, if you are 

talking about section 7 of the Clayton Act, I do not see any great 
need. You already have a requirement to repor t down at the FTC 
any acquisition over $10 million in sales. They do not seem to have
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any trouble in obtaining restraining orders. Certainly they might 
have difficulty in assembling enough facts in haste, so to speak, but  
there is not any demonstrated need tha t they need it in acquisition 
areas.

Certainly in the Union Oil case, in tha t circumstance they were 
not going to make any acquisitions, and tha t is why the court said 
it did not have the power to ask for CID documents. And it was a 
very great case, and it is only an illustration of the fact tha t nobody 
went to any unnecessary effort when there was not any possibility 
of a violation of law, and also I quoted in my s tatem ent the various 
safeguards tha t were built into the CID, and tha t was one of them. 
“Is or was a violation of law,” tha t is the area of investigation, not

* “might lead to some kind of violation.” You must remember that every 
contract  has a certain degree of rest rain t of trade. Two people are 
competing for a piece of business and one gets it, and to tha t extent 
the other is foreclosed. That is a rest raint. It  is only a question of the

* unreasonableness, so in tha t context this authority is extremely 
broad.

Mr. Mazzoli. Mr. Kauper  made the statement yesterday on page 
2 tha t we, again the Justice Depar tment , simply cannot depend on 
the voluntary cooperation of industry in our investigatory functions. 
And he then goes on to recite the fact tha t you have certain com
pulsory opportuni ties under Sherman tha t you didn’t have under 
Clayton. Would you agree with the s tatem ent tha t the Justice Depart
ment does n ot receive cooperation? What has been your experience 
in industry

Mr. Rogers. Let me take my experience when I was with the 
Depar tment, let’s say. If you suspected a violation of law, I never 
had any trouble getting facts. You have the FBI. And I can’t under
stand the statement when the Department of Justice Antitrust 
Division has never used the subpena power of the investigative 
hearing of the FTC  to any great extent. But in those instances, 
there is an administ rative judge to whom you can appeal and make 
your objections. You have an administ rative procedure. But here, 
what do you have?

Mr. Mazzoli. Well, I would also like to make mention at least for 
the record here tha t the Federal Rules of Civil Procedure would 
seem to be applicable even in the early stages, and not jus t after 
complaint is issued, but  in the early stages of the CID, and the re-

« sponse to it. And I would find it no great hurdle, and probably no
insuperable difficulty to redraft the bill perhaps, or to be sure tha t 
anyone who might have some criminal or extensive civil liability 
is going to be present, able to object, and given proper protection.

* I tnink it is important tha t you bring these up, because t na t is why 
we have these hearings.

Mr. Rogers. Yes, sir.
Mr. Mazzoli. But  I think those pose no insuperable hurdles. I 

think we are going to probably boil this whole thing down to philos
ophy. I think  t ha t is really going to be our ultimate and fundamental 
problem.

Mr. Rogers. If this committee were to say that any information 
tha t is obtained by this process will never be used in any kind of 
criminal proceedings, I think you have taken  away 90 percent  of the 
problem.
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Mr. Mazzoli. Would you say tha t again, because tha t perhaps may be important for the members of the subcommittee who will read this.Mr. Rogers. If this bill were to say tha t information tha t was gained by this compulsion tha t they are asking for, this author ity, shall never be used in a criminal proceeding, I th ink you have provided 90 percent of the necessary safeguards.
Mr. McClory. If the Chairman would yield, the bill does provide for the taking of the fifth amendment, and the granting  of immuni ty, as I recall the language of the bill, so information would not be used if a person claimed tha t the information might tend to incriminate him, and he wanted to claim the fifth amendment, and then he could refuse to testify or be granted  immunity.
Mr. Rogers. That is right, as against that individual, sir. *Mr. McClory. So tha t would answer your objection, would i t not?Mr. Rogers. No, sir. You must remember tha t we are talking about  rights of witnesses as distinguished from parties who are under investigation. With respect to the rights of witnesses, there is use immunity involved. And i t is very interesting as to who would have the power to grant  it.
Mr. Mazzoli. Excuse me. I ’m sorry, sir. Counsel indicates tha t would it not be the g rant  of immunity tha t would come under title 18 under the same procedures as designated by title 18?
Mr. Rogers. Yes; but  only tha t title. What  is the procedure?Mr. Mazzoli. I think this gentleman here wants to say something.Mr. Byset. I beg your pardon?
Mr. Mazzoli. Did you want  to address yourself to this question?Mr. Byset. I did a moment ago, b ut what  I wanted to say has sort of escaped me.
Oh, yes, it is about the immunity problem. In  an ant itrust s ituation we never know—well, I should no t say we never know—but  frequently we do not know because of the complexity of the transactions involved whether you actually have a violation, and where immunity is granted  with tha t kind of uncertainty it would seem to us tha t any well- informed counsel would advise his client to plead the fifth amendment on any question after he gets his name and affiliation. So the immunity  thing jus t does not work.
Mr. M azzoli. Would the gentleman identify himself for the record?Mr. Byset. I beg your pardon, sir. Forgive me. I am Fred Byset, and I am staff executive for the Chamber’s A ntitrust Committee.Mr. M azzoli. Thank you, sir. I should have asked for tha t myself. *Mr. Rogers. I might observe, sir, tha t this is the first time that  I have ever testified before Congress. Mr. Byset is trying to kind of hold my hand and give me proper guidance.
Mr. Mazzoli. I think you have done a very commendable job. ♦Mr. Rogers. May I extend the remarks on immunity?Mr. Mazzoli. Please.
Mr. Rogers. This question of immunity as i t now stands in ant itrust is a subject of discretion with the court. I am not sure, I am not sure under the title tha t was referred to as to whether or not the Departmen t of Justice is an  agency which would have the power to gran t the immunity  on its own. I really do not know.
But I would say as counsel I would not  permit an individual to go beyond his name, rank, and serial number  without  fully understanding
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his rights against self-incrimination, even in responding to interroga
tories because we are talking about felonies here.

Mr. Mazzoli. Tha nk you. I have used more than my time.
The gentleman from Michigan.
Mr. Hutchinson. Thank you, Mr. Chairman.
I think you spoke briefly to this question, Mr. Rogers, and what  I  

would like to invite you to do is to develop i t a little further if you 
care to. The definition of ant itru st investigation  under this billl is a 
much broader definition than the present law in tha t it would cover any 
activities which may lead to any ant itru st investigation, and any 
ant itrust violation. To me t ha t is ju st the language of a witch hunt.

Mr. Rogers. To me it  is two things, sir. First  of all, it  is a fishing 
license.

Mr. Hutchinson. A fishing license. All right. Same thing.
Mr. Rogers. Yes, sir, and you can fish in anybody’s water. It  is 

unlimited. It  may lead to, like the example I gave before about  the 
contract between two people, ju st a normal contrac t, frequent ly the 
question is, is it a reasonable contract, and this is a question of 
judgment. It  is a question of legal precedent. But  it  is also a basis of 
fishing into every contract to determine whether or no t it is reasonable. 
Tha t is just  one lit tle illustration.

You will note  tha t Representative McCulloch in the passage of the 
original CID was very mindful of the very thing you say, and that is 
why the words “is or has been a v iolation of law” is in tha t authority  
to begin with. Now, t ha t is the authority to use the CID as i t pres
ently exists as distinct from “ may lead to” .

Now, the second aspect is that when you get into oral testimony, 
and want to protec t the witnesses, first of all counsel does not have  a 
right  to go to court. But le t us assume you were given a right. Wha t 
is the stage upon which you argue? In the normal situation a com
plaint defines the issues. Then you can determine what is reasonable 
and unreasonable as to the extension of your answers, how far you go, 
how far you go from subject  mat ter point of view and from a time 
point of view.

So, there is no basis, and Mr. Kauper said he felt tha t counsel 
should have a righ t to object, object on tha t standard tha t you jus t 
talked about and quoted. What is the basis of your objection? Nor
mally you have some reasonable grounds, reasonable identification 
of the area of relevancy so tha t you can properly bring out the truth, 
and also properly guard against such things as leading questions, and 
hearsay objections. I hope tha t responded to your question.

Mr. Hutchinson. Well, I thank you very much for it.
You point out that  this civil investigative  demand is another word 

for a subpena, and you are concerned about vesting the subpena 
power in the executive branch ra ther  than in the judicial branch of the 
Government. And still we have under the present statute,  well, since 
the Anti trust  Civil Process Act was passed, we have had this power 
vested in the  D epartment  of Justice with regard to documents.

Mr. Rogers. Yes, sir.
Mr. Hutchinson. Now again, against only corporations as I 

unders tand it?
Mr. Rogers. Yes, sir.
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Mr. Hutchinson. Do you feel tha t tha t power has been abused by the Departm ent? Do you th ink th at the rights of the people have been compromised by its use in the 1,500 cases t ha t they nave used it?Mr. Rogers. I really do not think so, in my judgment . I think there has been abuse of subpena power of the courts, but  I cannot point in my experience to an abuse of the CID  power. Normally, because I work in this field, if I receive a CID, in my relationship, my professional relationship, we do not have a g reat deal of difficulty. We ta lk to the attorney and say this is difficult to answer, and what do you really need, how about  modifying it and so on, and I have not seen any abuse. The closest thing to an abuse is tha t in one of the very cases which they identify, tha t is the Upjohn case where counsel tried to obtain documents which were subject to restrictions and subject to the safeguards that are built into the present CID. But the problem is broader than  tha t, because basically what this bill does is remove all of the safeguards tha t were pu t into the CID as it presently  is law.
Mr. H utchinson. In other words, if the present CID  law was unchanged except to permi t the solicitation of information from individuals as well as corporations, and went no further, you would feel, based upon your experience already under the law, tha t it probably  would not be abused. Bu t you are alarmed by other things in th is bill which would remove all safeguards, is tha t right?Mr. Rogers. Sir, let me-----
Mr. Hutchinson. I did not want to put words in your  mouth.Mr. Rogers. I was responding to the question with respect to the present CID’s as it relates to corporations, because t ha t is the only person to  whom it  relates now.
Mr. Hutchinson. Yes.
Mr. Rogers. If you extend tha t right to seek information from individuals, you raise a whole host of problems under immunity, a hos t of problems. The corporation has no immunity, the individual does.
Mr. Hutchinson. Well, of course, immunity  has to do with criminal offenses.
Mr. Rogers. Yes, sir.
Mr. H utchinson. But  immunity  does not enter into the picture so far as civil litigation is concerned.
Mr. Rogers. Sir, let me explain. In antit rust,  section 1 of the Sherman Act is both criminal and civil. The Depa rtment of Justice has an obligation and a du ty to enforce it in both directions  in appropriate  cases, so frequently they file a civil case as a companion case to a criminal case. Sometimes they only go the civil route . But  very seldom do they ever file only a criminal case.
Mr. Hutchinson. Bu t they can use their civil investigative demand for the purposes of criminal investigation, can they, at the present time?
Mr. Rogers. To a limited degree they have authority  to do that , and then use the documents before the grand jury. But  you still have the grand jury  proceeding.
Mr. Hutchinson. Yes, in criminal proceedings.
Mr. Rogers. Th at’s right.
Mr. H utchinson. Yes. And under this bill they would be permitted  to use the civil investigative demand for criminal proceeding purposes, but  against individuals  as well as corporations.
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Mr. Rogers. Yes, sir.
Mr. Hutchinson. I thank  you, sir. Thank  you, Mr. Chairman.
Mr. Mazzoli. Thank you.
The gentleman from Illinois.
Mr. McClory. Thank you, Mr. Chairman.
I have grave doubts  about this legislation as far as its scope is 

concerned.
On the other hand, I sense a need for something further. Now, I 

judge from your testimony and from your state men t that you feel 
there may be an area where some addit ional tool may be appropriate?

Mr. Rogers. N o, sir.
Mr. McClory. You don’t?
Mr. Rogers. I am very sorry, sir.
Mr. McClory. But you stated a few minutes ago if the criminal 

aspects were eliminated, the bill would be all right? At least that is the 
way I interpreted it.

Mr. Rogers. What I said, or w hat I intended to say, sir, was if the 
criminal aspects of this whole bill were to be removed so tha t any 
information tha t is obtained would never be used in a criminal pro
ceeding, I think tha t you would remove a host  of the problems. T hat  
was not intended to mean tha t I felt tha t they needed additional 
investigative authority, because I do no t think they have made out a 
case.

Mr. McClory. We had a rather extensive investigation a few years 
ago, you may recall, with regard to the subject  of conglomerates, and 
we selected about half a dozen of these large conglomerates. And the 
investigation  was very revealing as far as I was concerned in tha t we 
uncovered either outright illegality or improprieties which were so 
close to illegality tha t it was, well, for one who is a staunch supporter of 
the private enterprise system, kind of an embarrassment to see tha t 
these kinds of actions were countenanced by some of our corporate 
leaders.

Mr. Rogers. Could I comment on tha t, sir.
Mr. McClory. Yes. I was going to ask a question, but go ahead.
Mr. Rogers. Let me say in my experience, I am with a company 

now, and I think the people tha t have the greates t influence on 
compliance with laws is the corporate and outside counsel advising 
the corporation. I think the concept of the corporation as a wrong
doer is exaggerated. I am not saying corporations are perfect. There 
are transgressions, everybody knows it, and tha t is why you have 
lawsuits, too. But  I think one of the biggest things with regard to 
ant itrust compliance is the integri ty of the  attorneys and the accept
ance of the advice of the attorney properly given.

In my experience, corporations have compliance policies, and they 
certainly are strong. I know in the case of our company we have a 
very strong compliance program. Th at does not mean we are perfect. 
We cannot be.

But  the second thing is the deterrent  with respect to ant itru st 
violations. I think the fact tha t a criminal ant itru st violation is now 
a felony is very significant.

I think that another great deter rent is the thre at of the treble 
damage action. Today, the threat of tha t kind of l itigation is more 
effective as an enforcement vehicle than  the Department of Justice  
itself.
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Then, too, the Ant itr us t Divis ion of the  Dep ar tm en t of Jus tice has  its  separat e ide nti ty for budget purposes.
Mr. M cClory. Well, I myseli  feel a grea t app rehens ion rig ht  now th at  the  corporatio ns, especially the big cor poratio ns,  are being the  fall guy s and the scap egoats for a kind of popular  at ta ck  in which  we tr y to find an excuse for all of ou r ills through the way  th ey op era te. One of the reasons I am intere sted in this legis latio n and  the  quest ion  th at  we get  arou nd to is the  IT T  conglom erate. Now, we go t in to it, and  it was a very , very awk ward situa tio n, it  seemed to me, with respect to the abs orp tion  of the  Ha rtf ord Fire  Ins ura nce Co. as I recall  it. Now, it would seem to me th at  some au thor ity  such  as thi s legis latio n mig ht avoid  this  terr ible  dilemma which the  com pan y was in, which  the Government  was in, and which I thi nk  you know pro vided  a source of em barra ssm ent as f ar as the whole pri va te enterp rise com mu nity is concerned.
And I would just like to find some way in which we can  cau tion ove ram bit iou s or overzealous persons or those  th at  might wa nt to devia te from a correct app lica tion of the  law to avoid the  pitf all th at  the y get  into . Do you think th at  there is any sense to wh at I am saying?
Mr.  R ogers. Yes, sir, ther e is.
Now, I do no t think it  is through inv est iga tive au thor ity . Le t us ju st  tak e the  situ ation  of a pri va te plaintif f who sues an alleged an ti trus t violato r. He does no t have an y inv est iga tive au thor ity . He is a lawyer, he has a client,  his cl ient  tells him cert ain  facts , and  on the  basis  of th at  he files his  lawsuit  if he thinks he has  one. And then he has very broad discovery powers under the  exis ting  Fed era l Rules of Civil Procedure.
Now, this  does no t answ er your  que stio n completely.  I th ink  an titrus t compliance is a maj or program  in any  sop his ticate d and  sm art  com pan y today.  C orp ora tions hav e profit m otives, the y desire  to m ake profi ts, and  th at  is the  reason for the ir existence. But  at  the  same time , most corporations like to be law-abiding  corpo rate citizens.Mr.  M cC lory. In  a pa rt of your  statem en t you mention the  FT C in its  expanded inv est iga tive  role is engaging in inv est iga tions of triv ial an ti trus t cases. Now, are you suggesting  th at  the re are some big vio lations  th at  they are over looking while the y are fooling arou nd with  un im po rta nt  ones? Do you know of any?
Mr.  Rogers. I believe th at  the  backgroun d for th at  sta temen t, A our Honor , or sir, is from source ma ter ial  as dist inguished  from personal experience.
Mr. M cC lory. Y ou mean  th at  you  are suggest ing th at  there do n ot appear to be any ma jor  violatio ns of the  an ti trus t laws, and so they are going into these  thin gs------
Mr.  R ogers. No, sir, no, sir. I thi nk  the  remark s go back to one of the  commiss ioners who said  th at  he felt th at  they  were engag ing abou t 70 perce nt of the ir time  in triv ia. Tha t was inside of the  Com mission.
Mr.  M cC lory. Well, this  is the  thi rd reason for the  Ch am ber’s opposit ion to this  legis lation. Wh at, do you mean by  including th at  in your sta teme nt?
Mr.  Byse t. Ma y I explain  th at , please? The source of th at  was former Commissioner  Elm an, wr itten  in the  Georgetown  Law Review aft er he had left  the  Comm ission .
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The point we are making is that there is a very good chance tha t 
the Commission became involved in trivia. At one time I worked there, 
and I think  I can testify  tha t they have been involved in trivia  in the 
past, and tha t there is a very good chance tha t their attention to 
minor matters was because they do have these broad investigative 
powers. They are not  compelled or forced to use their imagination, 
and we are very fearful tha t if the Justice Department is given 
similar powers it, too, might well become embroiled in matte rs of trivia. 
And I think there is also a distinction tha t we make there tha t these 
powers in the FTC,  while they might be appropriate there because 
FTC was conceived as a policymaking body to look into,  explore, and 
explain broad economic questions, the same would not be true of a 
prosecutorial body. While the FTC allowed itself to become involved 
in trivia prosecutions to the neglect possibly of its policymaking 
function, we feel that the Justice Department, which is principally 
and primarily a prosecuting body, might find itself involved in policy 
questions.

Mr. McClory. You are not suggesting the FTC  was ignoring 
major violations?

Mr. B yset. The FTC was operated much like a law firm in the days 
tha t Mr. Elman was talking about. They sat there waiting until 
clients came along to bring the case. The lawyers on the staff who got 
these complaints knew that the only way that they could make any 
progress in the Commission was to find a good case. So each time they 
would get a complaint they  would field it  ou t for the broad investiga
tion, and that sort of tied up most of the time.

Mr. McClory. Well, thank you very much. I yield back.
Mr. Mazzoli. Thank you.
The gentleman from New Jersey, Mr. Hughes, is recognized
Mr. Hughes. Thank you, Mr. Chairman. I want to apologize for 

being late, and I would just like to ask a couple of questions.
One of the things I inquired of counsel was whether we got into the 

whole area of whether you feel tha t first of all in our efforts to try to 
expand the civil process we are getting  into legitimate  areas of con
cern? Do you think-----

Mr. Rogers. Yes sir, I  am expressly concerned, as I said when you 
were no t here, sir, that basically in my judgment you are transferr ing 
the power from the judicia ry to the executive, the power of subpena.

Mr. Hughes. As I understand  the majo r thrust  of what  these 
amendments atte mp t to do, it is to try  to use a little prevent ive 
medicine where mergers take place, that  there be the necessary in
vestigation to make certain  tha t proposed or contemplated mergers 
will no t vio late our antitrust  laws. I understand that to be the thrust  
of the present amendments.

Mr. Rogers. No, sir.
Mr. Hughes. Is that your understanding?
Mr. Rogers. Th at is no t the danger of it.
Mr. Hughes. Is that your unders tanding of the thrust  of what  

these amendments do?
Mr. Rogers. I think it is much broader than tha t. I think it  is 

much broader than th at. I th ink it  has its basic relationsh ip to section 1 
of the Sherman Act.



90

Now, with respect to acquisitions, let me point out in mergers we 
presently have laws t ha t require any acquisition by any major com
pany to be reported 60 days in advance, basically.

Mr. Hughes. Well-----
Mr. Rogers. And I do not see any demonstrated  need or where the 

Government has demonstrated tha t they have been handicapped in 
any way with respect to getting information to go to court. Now, 
certainly, there is a rush, when one is talking about restraining orders, 
or temporary injunctions. But here we are talking about criminal 
investigations.

Mr. Hughes. Is not the question really whether the 60 days is an 
adequate time for Justice or any other agency really to investigate 
the impact of a proposed or contemplated merger? We are dealing in 
highly technical areas requiring a great deal of study, and as I can see 
the thru st of the  legislation i t is to try to act in prevention, because 
divestiture , obviously, is n ot the answer. We have found tha t to be 
the case, and unfortunately  there have been mergers tha t came about 
where the Justice Depar tment, perhaps, should have been involved 
before the merger took place. It  is disruptive too for the businesses 
involved. It  is disruptive to the economy, and it has proven an 
unsatisfactory approach in the long run. Would you agree with that?

Mr. Rogers. No, sir.
Mr. Hughes. You do no t think tha t the present cumbersome pro

cedure of waiting until it takes place, and tha t apparently has been 
the procedure-----

Mr. Rogers. Well, let me tell you in my experience—and I can only 
speak from my experience, and my observations of the  law—I think  
tha t 60 days is plenty of time in which to determine whether you 
should go to court. You have to remember in substance what we are 
talking about is the question of whether or not an acquisition violates 
section 7 of the  Clayton Act, and also the companion section 1 of the 
Sherman Act.

Now, this bill is not limited to section 7. This bill is across the 
board. If there were a limitation  to section 7, then maybe you would 
have a different situation.

Mr. Hughes. You do concede, perhaps, if we were talking strictly 
about mergers-----

Mr. Rogers. Speaking in terms of mergers, I heard Mr. Kauper say 
that  their activity  in the Departmen t of Justice  in merger areas has 
diminished because the number  of mergers of any substance has 
diminished in the American economy.

Mr. H ughes. Well, is it  no t a fact, however, tha t these negotiations 
tha t take place over a long period of time involve a lot of detail, a lot 
of study on the par t of the industries involved, so that  60 days is not 
a lot of time for Justice or anyone really to try to understand the full 
consequences or impact? These investigative studies tha t would be 
protective of the overall ant itrust policy, and determine whether a 
merger does violate public policy, would you not say, it would be 
impossible to complete in 60 days?

Mr. Rogers. What you are talking about here is investigative au
thority  with a r ight to come in and try to preclude the acquisition or 
merger from going forward as d istinct from the litigation of whether 
or no t i t does violate the law. With  respect to whether an acquisition 
violates the law, once a case is filed, he has tremendous discovery
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rights, just  like any other party , and when I say “he,” I am talking 
about the Attorney General and the Anti trust  Division.

Mr. Hughes. But tha t is after the fact. Would it not be a much 
bette r procedure to make these studies so tha t industry knows exactly 
Justice’s point of view before the fact, not after the fact? I t seems to me 
tha t the present approach j ust creates a storm of additional litigation, 
a great deal of uncer tainty. I would think  industry  would welcome 
Justice’s effort to try to make a determination before the fact, not after 
the fact.

Let me ju st take you to the next s tep, if I may.
Mr. Rogers. Yes.
Mr. Hughes. I am satisfied tha t you have legitimate concerns and 

I have the same concerns that you have. I want to make certain tha t
> we are not going to unduly burden industry and set down a mishmash

of additional rules and perhaps violate  basic rights. We are all, I think, 
concerned about that. But we have a serious problem, and I think the 
present approach of most responsible people m industry  and Govem- 

t  ment recognizes t ha t we have got to sta rt directing ourselves a little
more before the fact and perhaps less after the fact so t ha t everybody
knows what the  ground rules are.

I have read your statement very carefully, even though I did not 
hear you give the s tatement. Do you not feel th at for Justice to really 
do its job under the ant itrust laws in this whole area of mergers, and 
acquisitions, th at they have got to have additional tools to do it righ t, 
sucn as those we are talking about? The  present law permits the acqui
sition of documents and would these amendments ju st extend tha t into 
the area of interrogatories and depositions? And do you not feel tha t 
these extensions are legitimate tools tha t Justice ought to have to make 
the kind of determination tha t it is responsible to make under the 
anti trus t laws?

Mr. Rogers. Well, when you say under the ant itrust laws, it is 
different than under an acquisition.

Let me respond to the acquisition problem first. Firs t of all, I point 
out to you tha t the Departm ent of Justice has the right to use the 
investigative tools of the FTC in any particu lar acquisition problem. 
They choose not  to do it. Why? I don’t know. But they come and say 
they need additional tools when they have not used the ones t ha t they 
have.

Now, with respect to the amount of time, 60 days has evidently been 
determined by this Congress as being a reasonable period of time. Do

. we want the D epar tmen t of Justice to basically be a regulatory agency
which will say yes or no to any given acquisition? Th at power is now 
vested in the courts.

So the question is the reasonableness of the time period, and this is 
over and above normal litigation. The normal plaintiff’s lawyer

* determines on his own, without any type of CID authority, the fact
tha t he needs to bring his lawsuit, and I might say tha t they are very 
successful.

Now, when you take a need, let’s say, that you think might exist 
with respect to acquisitions and transform it over into the criminal 
area where the real danger lies here, there is a real danger, and t ha t is of 
the greates t concern that I have personally.

Mr. Hughes. Well, let me ask you this: You have indicated tha t 
Congress has determined a policy in laying down the 60-day provision
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but  the Congress is obviously reexamining tha t policy decision by the 
amendments before it?

Mr. Rogers. Yes, sir.
Mr. H ughes. And, one of the decisions tha t this committee is going 

to have  to  make in reexamining its  policy, relates  to what Justice has 
told us; namely, tha t in order for us to discharge our responsibility 
under the law, then we have to have addi tional tools. W hat do you say 
to the Justice  Department when they say: “Well, we really cannot 
discharge our responsibilities; i t is a very complex area; we have not 
been able to discharge our responsibilities because we do not have the 
present tools to do so even though we do have the authority  to secure 
documents;  we have no authority under present law where documents 
either do not exist because of oral conversations, which happens often, <
or because the documents have been either accidentally or intentionally 
destroyed .” What do you say to this argument on the part of Justice?

Mr. Rogers. Let me say this, sir. I was with the Departmen t of 
Justice, and during the time I was there I did not feel any great need *
for additional investigative  tools.

Mr Hughes. How many years ago has that  been, sir?
Mr. R ogers. Th at was from 1952 to abou t 1956.
Mr. Hughes. Well, there have been a lot of changes in the last 25 

years.
Mr. Rogers. Yes, sir, there have.
Now, let me also say tha t I do not think tha t the Departmen t of 

Justice has made out a case of need. I do not see anything in their 
papers. They come in and say: “We would like to have additional 
tools,” but we are ta lking about investigative tools, and we are talking 
about  the civil rights of people, the rights of counsel, to search and 
seizure, due process of law, and all of these questions are in here. I am 
no constitut ional expert, but  I am saying tha t there is tremendous 
danger in what they are requesting.

Mr. H ughes. Do you not think-----
Mr. Rogers. And I do not think they have made out a case.
Mr. H ughes. Do you not  think the present rules adequately  protect  

against harassment, and undue and burdensome requests, tha t is, the 
protections  tha t are guaran teed both by our rules and by the Con
stitu tional mandate? I think first of all, you have to answer the 
question of whether or not  it  is a legitimate concern of Justice, and I 
think we have to agree th at Justice  does have a legitimate concern in 
acquisitions, particularly in these days when we are concerned, »■
America is concerned about the concentration of economic power in 
the hands of a few corporations. There is an increasing concern on the 
part of Americans. So then the second question is well, if Justice is 
called upon in these difficult days, concededly different days, should »
not they be equipped with the tools to do so, and what should those 
tools be? And the tools we are talking about are the tools that we give 
to anybody in the civil area in trying to ferret ou t information.

I would think tha t industry would welcome the type of prede
termina tion tha t we are talking about  here, and tha t is what Justice 
will be doing. I would th ink that it is only fair to ask of industry where 
they have indicated tha t they are going to merge, or where there is 
going to be an acquisition that concerns Justice, that they submit 
themselves to the k ind of questioning tha t these tools would propose.
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I do not  see how it is going to be any more unfair in this s ituation than 
it is in any civil court in making this information available.

Mr. Rogers. Well, let me say you were not here when I talked 
before. I do not think that the Department of Justice  has pointed to 
any given acquisition and said now, if we had this tool this acquisition 
would not have occurred.

Mr. Hughes. But, they are going to do tha t. They are going to 
submit to us specifics where they have been hamstrung because there 
were no documents. They are going to cite specific ins tances which 
they have which furnishes us with those instances where they did not 
have the tools to do the job.

Mr. Rogers. Well, I would think that they have more tools than 
any litigating uni t of the government. They are an enforcer of the law, 
they are not a regula tory agency. You are ta lking about the executive 
branch of the government, and its criminal and civil enforcement of 
the antit rust laws. And I do not think they have demonstrated  a need. 
And I recited, and it is in the record, 10 or 15 ways tha t they get 
information.

And let me give you an example. The FBI.  As I understand, they 
do not like to use the FBI  very much. Well, my God, it is the best 
investigator tha t the world has ever known. And we used to use it all 
of the time. And they are good. There is one example.

And here they want  the subpena power. FBI  does not have the 
subpena power. We are talking about giving them authority in 
ant itrust which they do not have when they investigate murder 
cases, when they investigate kidnapping cases, when they investigate 
bank robberies and high felonies, and we are talking about con
stitu tionality and the rights of people.

Mr. Hughes. What do you mean they do no t have the authority? 
They have the grand jury author ity.

Mr. Rogers. Yes; bu t they do not have the independent authority 
to subpena anybody. The FBI  does not have tha t author ity. Th at 
authority is under the court. The Department of Justice goes to the 
judiciary and asks for the authority  to issue subpenas.

Mr. Hughes. Well, actually Justice is acting jus t as an arm of the 
judiciary and even in those instances where a subpena has been issued 
and there has been a refusal, it is up to the Federal court first of all to 
mandate compliance with the subpena, or the production of docu
ments, is th at not  so?

* Let me ask you a more basic question. Under present laws and
present procedures, is it not  really true tha t one-tenth of 1 percent  
of the manufac turing corporations of this country have two-thirds 
of all of the U.S. industrial sales, and does not this fact, this aggregate

-s concentrat ion in the marketplace, does this not argue really for the
tools we are now talking about?

Mr. Rogers. I am not an expert on this, sir. Let me merely say 
that with respect to the observation you make, I do not know how 
you count the numbers, but  as I  understand this, the trend is in  the 
other direction. And who is going to count the assets? Look a t what a 
barrel of oil is worth in the ground today as dist inct from what it was 
worth 2 years ago. There is a changing economic cycle, as I understand 
it, and studies indicate tha t there is less and less concentration.

56 -9 00  0  -  75 - 7
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So, I can not argue  the  proposition. I am no t an econ omist and I 
have no t specifically studied this sub jec t. Bu t I serio usly  que stio n 
whether or no t one can s ta rt  o ut  with th at  as a f undam ental  principle .

Mr.  H ugh es. I c annot understand why ind ust ry would no t welcome 
the kind  of predet erm ina tion we are talk ing abo ut. I would th ink  
from the  sta nd po int of acqu isitions,  if I were in the  pos ition of a 
business th at  was considering the  acqu isition of anoth er as pa rt  of 
its organizat ion , I would be very happy to have Jus tice pass upon the  
merger and give me the  kind of clean  bill before the  merger took  
place. Then,  we would no t be concerned and worried, and spen d a 
grea t deal of money , time, and tal en t aft er the fac t in try ing  to jus tify 
the merger only to have the court  order div est itu re,  which  could 
hav e all been avoided. I t ju st  seems  to me th at  your arg um ent run s 
counter  to the  best  i nte res ts of ind ust ry.

Mr.  R ogers. Can  we b oth  answer t his  questio n?
Mr.  H ughes . Sure.
Mr.  Rogers. From my point  of v iew, I have som ething to say  and  

my  counsel can add to it. 1 thi nk  th at  the corporatio ns ce rta inly  w an t 
to know in advance  as to wheth er or no t a pa rti cu lar  acq uis ition is 
illegal, bu t freque ntly  it is a  con tes t in the  c our t. That  is, a difference 
of opinion, and th at  is why we have  lawsuits .

And secondarily, I do no t th ink  th at  i t is a good idea to pu t some
bod y in a posit ion where they are in effect a r egula tor  of  a cqu isit ions. 
I th ink  they  shou ld hav e reasona ble  access, and  t hey have i t, and  the y 
point  ou t to yo u th at  you  should  ask the  D ep ar tm en t of Justice  if the y 
ever  use  the  in ves tigative hearings of  th e FT C with respec t to acquisi 
tions.

Mr.  M azzoli. The gentl em an’s time has  expired.
Mr.  H ugh es. Th ank you  v ery  mu ch, Mr. Chairm an.
Mr. Mazzoli. Th an k you very much . I would like to ask ju st  a 

couple of housekeep ing questio ns here.  In  your sta temen t tod ay,  Mr . 
Rogers, are  >ou spe aking on beha lf of  th e e nti re chamber, on beh alf of 
your own a nt it ru st  section , or  on behal f of yourse lf personally?  Which is 
it?

Mr . Rogers. As I un derst and i t, I am n ot  a person th at  has come to 
tes tify—this is the  first  time—p erh aps  m y counsel can  answer.

My . Byse t. Le t me  say th at  yes, he is speakin g for the  ch amber .
Mr.  Mazzoli. Th an k you.  OK.
I believe th at  yo ur  t est imony tod ay has answered the  q ues tion , bu t 

Mr.  Ka uper yeste rday  mentio ned  th at  he believed th at  H.R . 39, 
which is tn e bill  before us, should be en acted in order  to cl arif y Ju st ice’s 
au thor ity  to seek info rma tion  on these  incipient vio lations , and  th at  is 
the  merge rs. So I would judge th at  you  be lieve th at  ther e is  no furth er  
need for tools in the  a rea of ei the r p resent  no tific atio n or in the  a rea  of 
try ing  to  de term ine  w hether  or n ot  th ere  is a  vio lation ab ou t to occur?

Mr.  Rogers. That  is  exact ly r igh t for two rea sons.  He has  no t d em
onstr ate d th at  need, and  he h as no t used the  tools th at  he has  in the  
acquisi tion  area.

Mr. M azzoli. OK. Le t me ask one oth er quest ion  th at  he made 
mentio n of. He would like to extend  sect ion 3(a) which would be 
amended by this  bill, H.R . 39, to add  to the  language “or ma y hav e 
knowledge of any  fac t or facts.” Those would be the  people who 
would have to answ er a CI D,  and Mr.  Ka up er wen t fu rth er  and  said



95

he has concluded, however, t ha t the limitation to “fact  or facts” may 
prove unworkable and he would suggest, Mr. Kauper, tha t there be 
substituted  the language “or may have any information.” Would you 
agree or disagree tha t tha t would be a proper change?

Mr. Rogers. I do no t feel tha t I have examined i t with that suffi
ciently critical an analysis, but  I would observe to you that as an 
attorney, that if I represented any individua l who was required to 
give tha t kind of an answer in an interrogato ry I would insist upon 
rights as against self-incrimination, and that would be a difficult 
problem.

Mr. Mazzoli. Counsel indica ted to me that Mr. Kauper yesterday 
said that it  is not typical tha t once a person were to object to providing 
information under the CID procedures that insta ntly  they go into 
court to seek contempt orders, b ut in fact, they call back to the Anti
trus t Division for instructions . So it is not an automatic thing. But, 
of course, i t is at least within their power, bu t it  is no t necessarily the 
very next step tha t occurs, which means that there is a cer tain inpu t 
at a higher level on the policy of particu lars in addition  to that .

Mr. Rogers. My experience under CID is when you receive one, 
frequently the questions tha t are asked are very, very broad. We are 
not talking about  single little answers. We are talking about  broad 
descriptions of documents which may be very voluminous. Personally, 
the way we handle these kinds of requests is to talk to the A ntit rust 
Division attorney. I respect his integr ity, and I tell him what the 
problems are, and ask: “What do you really need, and can’t we modify 
this language so as to give you what  you want, and at the same time 
not  impose an  undue burden on my client?” Th at is the first way.

The second way is to jus t go to court, which you have a right to do 
under the CID for documents right  now.

The third  way is simply to wait until they find you in contempt , or 
move to find you in contempt. And in my judgment, I do not think 
tha t many people wait for that third  avenue.

But, in practice  what really counts is the question of how responsive 
are counsel. Do you know them, do they know you, are they trying  
to trick you, so to speak, and it is a question of integri ty, trus t, and 
ethics.

Mr. Mazzoli. Well, I thank you.
Does the gentleman from Michigan have any further questions?
Mr. Hutchinson. No.
Mr. Mazzoli. Counsel would have some questions. Or excuse me, 

Mr. Hughes has a furthe r question.
Mr. Hughes. Now, getting  back to the question of divesti ture, one 

of the arguments tha t always seems to be used in  divestiture  proceed
ings is: Justice had not put  them on notice that the merger would 
potentia lly violate the ant itru st laws; there now has been a change in 
circumstances; and tha t to divest would disrupt the marketplace and 
disrupt the organizations involved. Is not that  the argument that 
always seems to be used in divest iture proceedings? And is t ha t not 
what  we are trying to avoid by these amendments, and are they not 
directed to ju st tha t argument?

Mr. Rogers. As I see it, this request for investigat ive auth ority is 
not limited to acquisition. Th at is the  f irst point.



96

The second  thing is t hat  I thi nk  t hat  th is que stio n of di vesti tur e is a 
very com plicated  one.

Mr. H ugh es. How abou t if we limited it?
Mr . R ogers. I hav e never had too much  exper ience , all righ t? Be

cause we look at  acquis itions very care fully  insofar as m y experience is concerned, very  cautiously,  and  we do no t try  to ge t int o a sit ua tio n where  you have got  t hat  problem. So I can not sp eak,  bu t I know from hav ing  read case law th at  the dif ficulties t ha t you h ave  in  the se d ive sti ture- typ e problems,  it is true , bu t the  cou rts are equ ipped to do this . Ce rta inly it  is complica ted, and  an ti trus t cases are com plicated .
Mr.  H ugh es. Would the Chamber  feel differen tly if these amendme nts  were restric ted  ju st  to acquisi tions and  mergers? Would you  feel differen tly?
Mr. Byset. Well, I would hav e to answ er yes to th at , of course. That  does  no t mean th at  we would s up po rt i t. T hat  means  t hat  maybe our  res istance  would be less vigorous .
Mr. H ughes. I am ju st  t ry ing to find ou t wh at the  lowest common denominator  is.
Mr . Byset. I would have to say  we cer tainly  would feel differen t, and I w ant ed to c larify  som eth ing  else here. I th ink  i t was suggested, or maybe  it  came o ut  in casua l d iscussion a m oment  ago, th at  the pre sen t merger notice used by the FT C might have  a st at ut or y base, and if th at  was said  or suggested, it is an FT C rule . I do no t know of any  specific st at ut e author izin g i t. I am no t sa ying th at  it  is n ot  authorized  by general  FT C au tho rity.
Bu t, gettin g back  to wheth er we would hav e a dif ferent  view, cer tainly  we would. I t would be less encompassing  than  i t now is. B ut,  we are talkin g now abou t a simple, pre-merger not ice as we experience at  FT C,  and  the n if so, th e problem th ere  is t hat  we would ge t the Justice  De pa rtm en t i nto  the  regu lating business much like IC C and  the  oth er ind ependent regu lato ry agencies a re. I t would in effect become some-  th in go f a licensing agency. You would have to the n app ly, in effect, to the  De pa rtm en t of Jus tice for permission  to merge, or to acqu ire subs tan tia l assets . And if the  Jus tic e De pa rtm en t would  say  no, the n 

wi tho ut a full bloomed and blossomed inv est iga tion of the  possible  com pet itiv e or ant ico mpeti tive effect, the  merger might well die.
Mr.  H ugh es. Well, don’t you thi nk  th at  is really nealthy? Do you  thi nk  th e Jus tice De pa rtm en t should si t ba ck and  w ait  for these even ts to occu r and then say, “Ahah,  you  have vio lated the  an ti trus t laws” ? Or do you  t hin k th at  Jus tice o ught to be  doing as th ey are t rying  to  do, try ing  to give some dire ctio n in this  very com plicated  area, try ing  to get the  tools  to do so and  to try  to give ind us try  the  kind  of dire ction it  seems to me they have been asking for? Is  th at  no t really  th e issue?
Mr.  Byset . Well, the  prob lem with stopping a merger before you  have i nve stig ated all of t he fac ts is that  you m ign t well s top  a desirable  merger. The re are always two sides to a merger t ran sac tion, you  know. There  is no t ju st  an acquire r; the re is also the  acquired. And ma ny people seek purchasers  of the ir firms, and possibly a successful man may find th at  there is nobod y lef t in the  family to ca rry  on the  bus iness, th at  his sons have opted for professions of law, or medic ine, or something like that . And some time s they might go i nto  business on t he very  hope th at  they will have bu ilt  som ething of subs tan tia l value th at  th ey might  later sell.
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Now, all of these things do no t come out, except through thorough 
investigation. And with advanced power in the Justice  Department 
jus t to stop a merger, many desirable transac tions jus t would not 
take place.

Mr. Hughes. I do not know tha t we are talking about  stopping a 
merger. I think we are talking about  trying  to get inpu t before the 
fact so tha t Justice can make a value judgment on whether the merger 
is in the public interest.

Let me just  ask you another question. Are you familiar and I am 
sure you are, with the business review procedure?

Mr. Byset. Yes, sir.
Mr. H ughes. Would you agree th at is then a colossal failure?
Mr. Byset. Let Bill respond to this.
Mr. Rogers. Let me.
Mr. Hughes. And why would you say in your judgment i t has  been 

a failure?
Mr. Rogers. Let me give you the remarks of a very distinguished 

atto rney in New York.
Mr. Hughes. Are you going to direct yourself to that question?
Mr. Rogers. Yes.
Mr. Hughes. OK.
Mr. R ogers. He said oh, there are cer tain instances when I guess a 

company is forced to that  business review procedure, bu t it is very 
rare. There are in this coun try many an titr us t attorneys that  have 
very precise, and great antitr ust  judgment. If you have a white area 
kind of thing you do not  need to go, nobody needs to go, and don’t 
waste your time. I f you have got a black area, you should not  go, and 
you should not go forward with the particu lar t ransac tion, or whatever 
you propose to take for review.

If you are in the gray area i t is the question of who has the greatest 
expertise in the final analysis, and so that  when you go there, it 
basically is tha t you are saying well, will you  make a decision for me 
as to the legality of this proposed transaction,  and you are asking 
people who are of no greater qualification than  perhaps you can find 
in the private bar who can answer that  question, so t ha t you do not 
use it. And so it is a failure in that sense, if you want to call it a failure. 
I consider it something that has very little use, and I think tha t 
historically that has been i t.

The next thing is that any particular transaction that  a business
man wants, he wants to have complete assurance on, so as he goes 
down to see the government on a review, business review kind of 
situat ion, he finds himself in a position of whatever he proposes to 
them suddenly becomes public information. He does not wan t his 
competitors to know what  he is doing, and there is one other  thing, 
bu t I can’t think of it.

Mr. Hughes. Now, does not this legislation try to contemplate 
some of the problems t ha t you are now suggesting by that  procedure?

Mr. Rogers. I  only came down to talk in te rms of t itle II.
Mr. Hughes. Le t me ask you this: Of the more than  1,500 sizable 

industria l mergers in 1974, and of the equal or greater number among 
financial inst itutions, and there have been hoards of them, how many 
CI D’s do you know were served?



Mr. Rogers. I don’t know. You would have to ask the Department  
that question. I understand tha t they have issued some 1,600 CID’s. 
I haven’t seen any indications in the record where they have had any 
great  difficulty.

Mr. Hughes. Would you believe tha t there are roughly 1,600 or so 
in some 13 years?

Mr. Rogers. Yes, sir. I saw th at in the record. T ha t’s what I was saying.
Mr. Hughes. Mergers as such are not per se illegal but for those 

tha t are of questionable legality, should not those relatively few be 
thoroughly investigated by .Justice or some agency?

Mr. Rogers. I think tha t if they are in the gray area, tha t is where 
you have lawsuits, and I think that the company has a right to be 
heard. And tha t is why you have a court.

Mr. Hughes. Is tha t not what  we are trying to avoid, trying to 
avoid the type of afte r-the-fact litigation?

Mr. Rogers. I don’t know.
Mr. Hughes. I am sorry, I have taken more time than I should 

have, and I want to yield at  this time to counsel to ask some questions.
Mr. Dudley. I would like to address myself to some areas in which 

you suggested this morning, Mr. Rogers, tha t matters be taken out 
of the hands of the judiciary and would be turned over to the D epart 
ment of Justice. First  of all, with respect to the mergers we are talk
ing about, tha t you have been talk ing about with Mr. Hughes, nothing 
in this legislation would allow the Department of Justice to, in effect, 
prevent a merger without  actually getting an injunction, isn’t tha t correct? So tha t the power would still vest with the judiciary, and all 
the legislation would do is enhance the power of the Departmen t of 
Justice to understand the facts before i t went into court to seek an injunction?

Mr. Rogers. I would say tha t your observation is substantia lly 
accurate. I think in real life tha t by the use of subpena power and 
interrogatories to a very substantial degree it  would, the Depar tment  
could nave a very discouraging—it would be a very discouraging 
factor wi th respect to corporations who desire to make these questionable acquisitions.

Mr. Dudley. What the first-amendment lawyers call a chilling effect?
Now, going to the safeguards tha t are involved in the actual dis

covery devices themselves in the bill, you have suggested on a number 
of occasions again tha t matte rs will be taken out of the hands of the 
judiciary and allowed to be performed by the Department of Justice. 
Leaving aside for a minute the question of the party being investigated 
not  being present, leaving his rights aside, looking at  the rights of the 
witness, I believe you said tha t with respect to interrogatiories you 
viewed the bill as denying to the individual the right to object to an interrogatory?

Mr. Rogers. Yes. And I understand tha t Mr. Kauper  has made 
tha t suggestion, t ha t he felt it ought to be in the bill.

Mr. Dudley. Well, looking at the bill on page 5, line 5-----
Mr. Rogers. Yes.
Mr. D udley [continuing]. Actually  tha t enti re section which begins 

on line 3 it says: “Each interrogatory in a demand served pursuant
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to this section shall be answered separately and fully in writ ing under 
oath, unless it is objected to, in which  eve nt the reasons for object ion 
shall be stated in lieu of an answer.”  So, does not the legislat ion al
read y provide for not  on ly the assertion of an object ion, but  obvi ously 
ultimately  the resolution of those objections by  a court?

Mr.  R ogers. Ye s; it  does.
Mr.  D ud le y. Now, with  respect to the presence of counsel for a 

party being interrogated at a deposition, I think I am quoting  you 
corre ctly where you  suggested tha t counsel would effe ctiv ely be 
muzzled, and tha t he would not  be able to object  or instruct his 
witness not to answer, is tha t what you  said?

Mr. R og er s. I don’ t think he can instruct him not  to answer.
Mr.  D ud le y. Well, I would invi te you r attention to page 6 of the 

bill.
Mr.  R og er s. Six?
Mr.  D ud le y. Yes , beginning on line 22 where it  says , and I am 

quoting, “ Such  person or counsel ma y object  on the record, stat ing  
* the reason therefor, where it is claimed tha t such person is entit led to

refuse to answer on grounds of privilege, or self-incrimination or other 
lawful grou nds.”

Mr.  R og er s. Yes.
Mr. D udl ey . S o the bill does provide for the assertion of an objec

tion by  counsel during the course of the deposition?
Mr. R og er s. Ye s; bu t it  doesn’ t mean— he doesn’ t have  the righ t 

to tell the counsel tha t I can ’t  answer.
Mr.  D ud le y. Let ’s go on to the next page, page 7, line 4. “ Upon  

a refusal to answer, tne ant itru st investigator or investigators con
duct ing the exam ination ma y petit ion the district  court of the United 
Sta tes  for the judicia l district  with in which the examination is con
ducted for an order requir ing such person to answer.”

Mr.  R ogers. Yes, sir.
Mr.  D ud le y. So tha t would, it  seems to me, conte mplate refusals 

to answer on the par t of witnesses in judicial  process for the enforce
ment?

Mr.  R og ers. Ye s; I understand that, but only under thre at of 
contempt. Tha t’s right. Th ey  hav e no right , as I understand it , the 
counsel has no righ t representing the witness  to go to court and say I 
should not be required to answer tha t question.

Mr.  D ud le y. Well, in effect though the witness is given greater 
protection because instead of hav ing to do tha t himself, instead of 

< having the burden on himself to do that, he is allowed to refuse to
answer until  the Depar tment  of Justice petitions the court for an 
order to require him to answer?

Mr.  R og er s. Yes. It  is a question of judgment, and I frankly 
,  think tha t it oug ht to be give n both  ways.

Mr. D ud le y. Well, I don ’t quite  understand that,  because  he would 
not  have to answer unless the court told him to. Is tha t not  correct?

Mr.  R og ers. Yes, that  is r ight.
Mr. D udl ey . So tha t really the kinds  of investigatory tools tha t 

are involved with  the bill, so far as the witness is concerned, are 
hedged about with  precisely the same safeguards  which you hav e in 
discovery provisions in the Federal rules, and perhaps in fac t even 
greater ones, are they not?
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Mr. Rogers. Well, I would say this: What concerns me is the crim
inal aspects of the whole thing more so than the civil aspects when 
you are talking about  the rules. I think  it is much better,  as I  said, 
that the authority rests in the judiciary rather than in the 
Departmen t.

Mr. Dudley. Bu t you see, th at is my question. I  don’t understand  
what  this bill takes away from the judiciary. It  does not seem to me 
to grant any power to compel answers absent the intervent ion of a 
judge.

Mr. Rogers. Well, i t puts the—it really brings to the Departmen t 
of Justice  the  right to bring a citizen of the United States  to a certain  
place to answer their questions, and tha t is what it basically does, 
whereas before it was under the auspices of the court.

Mr. Dudley. Let us go one step down the road with that.  If the 
Depa rtment of Justice, in fact, files a lawsuit, puts a document in 
the court called a complaint, it has the power to do this in precisely 
the same manner under the Federal Rules of Civil Procedure, and 
in fact, has greater  powers under the Federal rules? *

Mr. Rogers. I think tha t is correct, after the case is filed, yes.
Mr. D udley. So all this would do is say tha t the intervention of 

the filing of the complaint is unnecessary to obtaining  these powers by 
the Department of Justice.

Mr. B yset. May I a ttemp t to make a response to that, Mr. Dudley?
The filing of the complaint, and this does not—would not  solve all 
of your objections—but the filing of the complaint spells out the 
limits of relevancy. In the kind of investigation  we are talking about 
here, we are talking about  things that might possibly lead to some 
antitr us t violation. Heaven knows what the relevancy bounds of 
that might be.

Mr. D udley. Well, with respect to the  present sta tute, the Antitrust 
Division is required, is it not, to sta te the violation tha t it is in
vestigating?

Mr. Byset. With specificity, yes.
Mr. D udley. T ha t is righ t, so again you have relevance boundaries 

set out in the statute.
Mr. Byset. You would have less of a boundary with this new 

sta tut e where possible—I have forgotten the precise language, but it 
is possible, or potentia l, or things tha t may lead to ant itru st viola
tions. That is almost unlimited.

Mr. Dudley. Well, it may lead to language, and there may be some 
problems with the way the language is, but  I think tha t is designed to *
get at  the incipient violation under section 7 of the Clayton Act. But  
the standard  of relevance t ha t is incorporated in the discovery provi
sions of the Federal Rules of Civil Procedure is quite a broad one, and 
it  includes the production of information tha t may lead to relevant-----  ,

Mr. Byset. But i t is circumscribed by  the complaint.
Mr. Dudley. Again though, this would be circumscribed by the 

Departme nt’s s tatemen t of the violation tha t it was investigating.
Mr. Byset. But there is a court intervening  with the complaint to 

judge the relevancy. The relevancy is determined here at the time of 
questioning by the Departm ent of Justice, unless you want to go 
through the contempt process.
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Mr. Dudley. Well, you characterize  i t as a contempt process, but 
I think it is the same kind of judicial intervention you have when you 
have a dispute in discovery.

Mr. Byset. Yes, sir. Th at is correct.
Mr. Dudley. So that in reality all you are doing is perhaps giving 

the Department of Justice  an opportuni ty in advance of filing a 
complaint, and putt ing an ant itru st defendant to the expense, and 
difficulty of defending a lawsuit, and the oppor tunity to inves tigate it 
with the same sorts of discovery tools th at it would have after it filed 
the complaint.

Mr. B yset. Well, I keep having to retu rn to the fact that when a 
complaint is filed you have live litigation. It  is inconceivable to me 
tha t the power would be the same in echelons of government as high 
as the Justice Departm ent is. It  was suggested a moment ago that  
Justice is an arm of the judiciary, which is true, but  i t is also an arm 
of the executive, answerable to the White House. It  is inconceivable 
tha t we would want  to put  tins kind of authority in the executive.

I would pose a question:  Would we want  to give, or would we 
seriously consider giving subpena power to the Justice Departm ent in 
its pursui t of say street crimes? I  doubt that . Would the American 
Civil Liberties Union tolerate  it? Any why the invidious distinction? 
Why treat one in one fashion and another in another fashion?

Mr. Dudley. I do not believe I have any further questions.
Mr. Mazzoli. Than k you very much.
Minority counsel.
Mr. Polk. Thank you,  Mr. Chairman.
I share Mr. Dudley’s difficulties in understanding some of the 

arguments you made. You have also mentioned in this regard several 
times t ha t the target of the CID could be held in contempt .

I would like to make clear your  understanding with regard to that-  
Who would hold the target of the CID in contempt?

Mr. Rogers. It  would be the court. It  would have to be.
Mr. Polk. It  would not be the  Department of Justice.
Mr. Rogers. No. Bu t they would be in the position to, I would say, 

go to court, whereas the counsel for the witness would not be in that 
position here, and also the counsel for the company under investigation 
would not be in tha t position. They have no rights at all.

Mr. P olk. I f the Depa rtment went to cour t because a ta rget refused 
to cooperate with the CID, would the first act of the court be to hold 
the targe t in contempt?

Mr. Rogers. I could not answer for any  given court. I would think 
tha t tha t would be one of the things that would be the tool t ha t the 
Departmen t could decide whether they wanted to urge upon the 
court to exercise it s descretion in tha t respect.

Mr. Polk. But tha t would come later on, would i t not? Would no t 
the court first order-----

Mr. Rogers. I would assume that would be right, and I think 
probably the first thing tha t would happen would be the right  of 
counsel of the witness to consider moving the court for a motion to 
quash the subpena. That would be the first thing. But  then, when you 
get in there, and you sta rt on this oral examination, it is n ot like a 
lawsuit where you have got parties  representing interests. The only 
interest being represented is the intere st of the witness.
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Mr.  P olk. You feel th at  th at  is a val id dist inc tion ?
Mr. R ogers . I t is a gre at dist inct ion.
Mr.  P olk. Well, we have  a court ordering the  witn ess to answer  a question.
Mr.  Rogers. Yes. And  eith er he has to answ er or he is in civil con tem pt,  I would assum e, unless  he has  a basis,  a cons tituti onal basis for refusing to answer.
Mr. Polk. Well, in any  case, the  person can only  hav e san ctions app lied  to him if he refuses to answer the order of the cou rt th at  directs him to answer?
Mr.  Rogers. Yes, sir; th a t’s right .
Mr.  Polk. OK.  You also ind ica ted  in one pa rt  of your tes tim ony th at  you believed th at  the  Fed era l Rules of Civil Procedure  cann ot  app ly to the Ant itr us t Civil  Process Act, or did  I  mi sunders tan d wh at  you said?
Mr . R ogers . I think I said  t hat  i t did no t app ly unt il aft er the  case was filed.
Mr. Polk. Un til which case was filed?
Mr. Rogers . The com pla int is filed. The basic rules  of disc overy I am talk ing  abo ut.
Mr. Polk. Section 5(e) of the act says  th at  the  Fed era l Rul es of Civil Procedu re shall app ly to any  pet itio n under this  chapter , referring to the Ant itr us t Civil Process Act.
Mr. Rogers. Wha t page  is th at  on, sir?
Mr.  Polk. I t is in the law.
Mr.  Byset . He is no t talk ing  abou t the bill, he is talk ing  ab ou t the  act.
Mr . P olk. I t is the very las t par agr aph .
Mr.  Rogers. Yes ; it  s ays it  m ay hav e app lica tion .
Mr. Polk. In  fact , would no t th at  provision , the  inc orp ora tion of the  Fed eral  rules,  also carry  with it  the  add itio nal  safe gua rds  such  as those found in  rule  26(c) of the  Fe dera l ru les, which  allow the  ta rg et  of discovery to argue  th at  there is an und ue burde n, and  to ask the  court  to eith er set  aside or modify the  at te m pt  to obtain discovery?Mr. R ogers. I would think th at  would be pa rt  of a mo tion to quash the  subpena, so to speak, th at  kind  of a conside ratio n. Or if we go t to the question of haras sment th at  conside ration migh t be ava ilab le. Bu t I think  th at  the real prob lem is the  question of being able to test the relevancy which  you get  in or when you have a w itness where he mig ht or might  no t have  counsel with him, and  he ge ts in there, and  it  may lead to any  an ti trus t vio lation,  and  wh at is the  basis upon which you are going to argue?
Mr.  P olk. Well, turnin g to the  bill, if we look at  page 2 beginning with line 24, reading jus t two lines thereof, it ind ica tes  th at  a dem and  shall  sta te  the na tur e of the  con duct cons tituti ng  the  alleged an ti trust  vio lation.  Is th at  no t the  tes t of the  relevanc y?
Mr.  Rogers. I  thin k th at  serves as some k ind  of a ba sis fo r de ter mi ning relev ancy .
Mr.  B yset. I be lieve also Mr. Ka uper wants  to  st rike th at  language.  One of his a mendm ents yes ter day was to s trike  t he lang uage: “conduct constitu ting alleged an ti trus t vio lat ion .” He wa nts  to str ike  th at .Mr. P olk. I understand th at . I t will be up to the  com mittee  to determ ine  though wh eth er it  accepts th at  reco mm end atio n.
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Well, what greater s tandard of relevancy would you seek?
Mr. Rogers. I would seek a complaint so you know w hat the issues 

are, so th at the persons tha t would be the subject of the lawsuit would 
have an opportuni ty to know and to object.

Mr. Polk. Well, the oppor tunity  to know and to object-----
Mr. Rogers. Yes.
Mr. Polk [continuing]. Are they not  provided for under the law 

and the bill as it amends it?
Mr. Rogers. Not  as to the person under investigation, no.
Mr. P olk. Well, I thought Mr. Dudley jus t pointed out several 

provisions where those rights  are available.
Mr. Rogers. With respect—th at  is right, with respect to the right 

of the witness.
Mr. Polk. I understand your distinction. OK.
On page 6 of your prepared statement you indicated opposition to 

CID’s for depositions because there is no requirement tha t an im
partial  arbite r is present. Would an amendment to provide such a 
safeguard induce your support for t ha t aspect of the bill?

Mr. Byset. Yes; I  understand the question, and I will atte mpt to 
respond to it. I do not think  it would perfect the bill, but it would 
certainly be an improvement. But I have to emphasize tha t we want 
to be helpful, but we are resisting the bill in its entirety. But in the 
interes t of being helpful, certainly that would help to not perfect 
the bill, but improve it, a hearing examiner.

Mr. Polk. Mr. Byset, am I correct in infering that  you are not 
only opposing the bill in its entirety, bu t also with  respect  to any of 
its separate parts?

Mr. Byset. Yes.
Mr. P olk. I seemed to get tha t impression.
Mr. Byset. The sum is greater than  the parts, or is as great as the  

parts, yes, t ha t is correct.
Mr. Polk. And there is no part of the bill th at you support, is that 

correct?
Mr. Byset. I am not  authorized to support any part of the bill.
Mr. Rogers. I am ready to address myself to any kind of sugges

tions for judicial safeguards in the bill, but the basic objection I have 
to it is the criminal aspects of the  whole thing which are really more 
so my objection than  the civil aspects.

Mr. Byset. Of course, if it is the committee’s judgm ent and the 
judgment of the Congress tha t this legislation should be passed, we 
would abide by t ha t judgment , and we would welcome a maximum of 
safeguards.

Mr. Polk. On another point, yesterday the Dep artm ent of Justice  
suggested an amendm ent to the bill th at would require all depositions 
under the legislation to be taken in private. Do you believe tha t that 
amendment would improve the bill?

Mr. Rogers. Well, tha t is a pre tty  tough judgm ent question. I 
really think  tha t i t would have a tendency to improve the procedures. 
I think that, but  in doing it, you shut  out the access of the pa rty under 
investigation.

Mr. Falco. Would the gentleman yield?
Mr. Polk. Yes; I  do.
Mr. Falco. I would like to follow up. I  have one or two questions 

right in this area, and I am getting the impression that  you are
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riding two horses. The bill presently provides, does i t not, tha t the Publicity In Taking Evidence Act, which applies to depositions in litigation, will be made inapplicable, which makes them wholly what you are calling st ar chamber proceedings, t hat  is, nobody has a right to come in.
Mr. Rogers. Yes.
Mr. Falco. Correct?
Mr. Rogers. Yes.
Mr. Falco. Yet, you have also argued, have you not, tha t under the bill, unless amended further,  the Government in a third -party deposition has the power to exclude actually companies who are the target of the investigation?
Mr. Rogers. As I understand the provisions of the bill, yes, sir.Mr. F alco. Well, those are the two points, as I see it, as being fundamentally in conflict. Would you not say that  given your concern about  excluding targets of the actual investigation, rathe r than people with information, tha t it would be bet ter to amend the bill to make the Publicity  In Taking Evidence Act apply so tha t if the deponent or the Government wants to exclude they have got to go to a court to exclude?
Mr. Rogers. That is a very difficult judgment question. I do not know tha t I can answer it.
Mr. Falco. But  you would agree tha t there are two concerns there tha t you have?
Mr. Rogers. Yes.
Mr. Falco. We have got to go one way or the other, don’t we?Mr. Rogers. Yes.
Mr. Falco. And if we reason tha t the bigger concern is a potential abuse of excluding actual companies under investigation from third- par ty depositions, it would be a much bette r provision to make the Publicity  In Taking Evidence Act apply so tha t the third -party deponent—excuse me, your answer is yes?
Mr. Rogers. Yes; I think so on balance. I think  so, yes. But  I think  what th at would cause is, you know, in these lawsuits, and when you get in a lawsuit the depositions are very, very impor tant, so tha t the rights of rehabilitation of witnesses, and clarity, and not permitting the interrogator to lead the witness improperly, all of these kinds of things and so on, so what you would have is the beginning of a lawsuit at the investigative level where this is all going on. And to me it  does not make good judicial process.
Mr. Falco. But in short, you would agree, would you not, tha t it would be bette r to make the  Publicity In Taking Evidence Act apply, so if either the deponent or the Government wants to exclude anybody, they would have to get the court to sanction tha t under a showing of good cause?
Mr. Rogers. Yes; I think so.
Mr. Byset. Yes; I think you have got two problems. First, you do not want the star  chamber si tuation, but  second, you do not want the disclosure of confidential information. And possibly the suggestion you are making there might be the cure.
Mr. Falco. I have one more question if I may. On page 8 of your testimony you mention “gray areas of ant itru st.” And although I agree tha t such areas may exist, I disagree with your argument. Based on the historical facts of enforcement, is it not  true tha t under
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Anti trust  Division officials of both political parties who have been 
the executive branch, so-called new or innovative ant itrust cases are 
always brought on the civil side, such as the Container case in 1969 
involving price fixing in a declining market or the Smog case involving 
joint suppression of technology? They are very wary of stigmatiz ing 
people through the grand jury in an area where they are really extend
ing the principles of antit rust to perhaps new procedures by business. 
Is tha t not correct?

Mr. Rogers. I think tha t is generally a cogent observation.
Mr. Falco. And I have one last question, Mr. Chairman. On 

page 10 of your statement you say tha t the H.R.  39 powers, if enacted, 
would result in the Anti trust  Division becoming bogged down in 
investigation of an titrust  trivia, don’t you?

Mr. B yset. Yes; we say tha t, Mr. Falco.
Mr. Falco. Proceeding on that, is this not a t a bare, rock minimum, 

an implicit assertion tha t the Congress has not been performing 
legislative oversight to prevent this, and your citation of studies 
critical of the FTC have been based in part  because Congress did no t 
oversee the FTC? For this subcommittee in particu lar perhaps you 
would be impliedly suggesting that it would abdicate its special 
oversight responsibilities with respect to the Ant itrus t Division?

Mr. Byset. We intended no implication of congressional derelic
tion; no, sir.

Mr. Falco. But  in the mat ter of congressional oversight, and I 
would close with this, are you aware because of this potentia l abuse, 
either through the law or its subsequent enforcement upon enactment, 
tha t Chairman Rodino’s opening statement mentioned that this 
bill does, indeed, touch upon this subcommittee’s oversight 
responsibilities?

Mr. Rogers. I think  Chairman Rodino is very concerned about  
some of the things we were talking about  here today.

Mr. F alco. I would like to yield to the  gentleman from New Jersey.
Mr. Hughes. I think  Mr. Polk has more questions, Mr. Chairman.
Mr. Mazzoli. Mr. Polk, the counsel has the time.
Mr. Polk. If I may continue?
Mr. Mazzoli. Please.
Mr. Polk. Mr. Rogers, I think if I understand the basic thru st of 

your testimony,  you indicated a concern with regard to what you 
called the criminal aspects.

Mr. Rogers. That is my grave concern.
Mr. Polk. In using C ID ’s, and  when I asked you earlier about the 

safeguards that are provided, you indicated they applied to the wit
nesses under demand, but  not with regard to the eventual targ et of 
the investigation.  Ju st to pursue tha t a little  further,  jus t exactly 
what is the fear tha t you have? Is i t t ha t the evidence tha t is obtained 
from these witnesses may be used in a criminal proceeding against 
the defendant? Is tha t It?

Mr. Rogers. Let me tell you something, I do n ot fear anything? 
All right? I  have come down to express myself the best I can here and 
to say that I think  that it is an awesome power to give the criminal 
enforcer of the antitrust  laws this k ind of authority .

I also say that they have made no demonstration  for need for this 
kind of authori ty. I also say that they have not used the investigative 
tools that they have, and tha t they are the best, and they have avail-
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able to them the greatest ability to investigate  of any organization I have ever known, and they have got good men.
Now, I unders tand they are also sending out to the consumer now a request to send in additional information. I think Mr. Nader has urged them to do tha t, and tha t is one more area where they will have additional power of detection as distinct from investigative authority of a compulsion na ture.
My concern is the criminal aspect. Tha t is really the great concern I have as an attorney and as a citizen. There is a great amount of crime in this country, and one of the great strengths in our country  is our  Federal courts, and they have had experience, and they know how to conduct, properly conduct, grand jury type subpena authority and to control tha t authority. And I see no need to change tha t. I think it is dangerous.
And with respect to the question of immunity,  I think tha t the law says tha t the agency who has this subpena power has a r ight  to determine whether or not immunity should be granted.  I really do not  know if tha t would include the Departmen t of Justice, and tha t is what I am saying as an atto rney.  Maybe you have s tudied the question, but to give the criminal enforcer all of these kinds of authorities, I think there has to be some tremendous demonstration, and I also say tha t the function of the grand jury is to protect the citizens of this country. Tha t is the way i t originated.
And we know historically, let us take why it came about, it is because of the possibility of abuse.
Mr. Polk. Well, to come back to my question, what is the criminal aspect, as you put  it, over which you are expressing your concern?Mr. Rogers. All right. Very good. I th ink we are talking about the right of self-incrimination, the right of counsel, we are talking about  the constitutional rights, the right of search and seizure without probable cause.
Mr. Polk. Well, are you suggesting-----
Mr. Rogers. Assume also the right of invasion, and I told you tha t I am no t a constitutiona l lawyer.
Mr. Polk. Well, in recounting those rights, are you suggesting t ha t the bill takes them away?
Mr. Rogers. Well, l et’s take a normal situation now, for example, in St. Louis where I come from. Recently a man was arrested for driving while under the influence of alcohol, and he had a gun that was laying on the  front of his car on the seat. And the officer saw the gun, and they charged him with improper possession of a firearm, a felony. The court said tha t was an invasion of his rights, that the proper procedure was to go and get a warrant, to show, dem onstrate  probable cause, and then do that . Here we have no probable cause. You are asking a citizen off the  stree t to come in, you say I want to talk to you under oath.
Mr. Polk. Well, it seems to me you are riding both horses again.Mr. R ogers. All right. I  am jus t trying  to tell you my feelings about  this.
Mr. Polk. Well, I understand your feelings.
I believe Mr. Hughes would like the floor.
Mr. Hughes. Yes; thank you very much. I jus t have two brief questions, and I know the hour  is getting late. It  just seems to me that
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your concerns about relev anc y are well taken . I  think  one of the reasons 
for some of the language in the bill dealing with spec ifyin g in the 
demand the natu re of the alleged ant itru st viola tion under invest iga
tion real ly is directed to tha t argument  that  you  make.

But, let me jus t turn it around jus t a little bit. One of the biggest 
risks I think  in this whole area is the grea t stigm a tha t is attac hed 
to a filing of a complain t or to an indictment. One of the things from 
a public relations standpoint tha t industry  ough t to be concerned 
about is if Justice is forced to file the complaint  where there are these 
investigations. As an atto rney  I am sure tha t you  are well aware of 
the fact tha t there is nothing magical about the filing of a co mplaint. 
If  they  reach tha t stage , ordinarily  there is enough information to file 
a complaint, and would you rath er Justice filed a co mplaint  to get into  
the c ivil rules of procedure? Is tha t w hat  you are suggesting?

Mr. R og er s. We welcome no lawsuits. We com ply with the law.
Mr. Hug he s. I would think tha t you r public relat ions depa rtment 

migh t have a different approach, and I am sure you r stockholders 
might.

Mr.  R og er s. Y ou are exact ly right .
Mr. Hug he s. And might feel a d ifferent way abou t tha t state men t.
Mr. R og er s. Le t me say  this, we would also, and when I say  we, I 

mean, you  also h ave to consider the question in a conte xt of what kind 
of publicit y arises from the mere fac t of an investiga tion.

Mr. Hug he s. I agree. Your testimony has been ver y helpful to me 
toda y, and I do appre ciate  your  givin g of yo ur time.

Mr.  R og er s. Well  than k you.  It  is my first opportu nity  to ever 
discuss matters  o f this natu re before a body of this type.

Mr.  Hug he s. Th an k you ver y much, Mr. Chairman.
Mr. M azzo li. Are  there any  further  questions?
If  not, let  me also join in thanking  you, Mr.  Rogers, and you r asso

ciate  for you r interesting testimony. It  has been very helpful and, as 
you can tell, on the ver y points tha t are of concern to this comm ittee,  
because  the ver y questions tha t we were prepared to ask were the 
ones which  you  ant icip ated. And it shows you  tha t we are not  too far 
off at least  on the issues tha t are invo lved , and now how we resolve 
them, of course, remains to be seen.

Mr.  R og er s. Yes .
Mr.  M az zo li. Bu t I would appreciate if, as I mentioned earlier on, 

perhaps you  could take Mr.  Ka up er ’s testim ony, and it would  be 
helpful for me, and I would hope for the committee, to hav e you r 
written comments at wha teve r length you  feel necessary tha t perhaps 
challenge or agree with his statements, because they were different , 
and you have not  had a chance to stu dy them.

Mr.  R og er s. It  is very good of you  to give  me the opp ortu nity  to 
do tha t.

Mr. M azzo li. And I migh t sa y, and I am sure I am speaking for the 
committee, tha t any evidence, any  furth er inform ation tha t you  or 
you r associates would feel helpful to the comm ittee in determining 
these pivotal questions would certainly be helpful.

Mr. R ogers. Yes , sir, and I would like to specif ically address my
self to this question of the gran t of imm unity by  the agency under the 
present omnibus crime bill.

Mr.  M azz oli. Right.
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Counsel had earlier given me a paragraph which was interesting on the use immunity as against transactional immunity, and it is the case of Kastigar v. United States, 406 U.S. 441 (1972). And it has an interesting point, and the essence of it is tha t the witnesses may be more a pt to produce the fullest evidence because, as I understand use immunity, they cannot use tha t against an individual, though they can prosecute him later, so there would be a compulsion or perhaps an urgency to give as much as possible, because the more you give the less likely they are to have something else to pin or to hang your hat  on. So it is an interesting question which we would appreciate some information on.
Mr. Rogers. Yes; thank you.
Mr. Mazzoli. Thank you very much.
And so the committee stands adjourned, subject to the call of the Chair.
[Whereupon, at  12:10 p.m., the hearing was adjourned, subject to the call of the Chair.]

Supplemental Statement for the Chamber of Commerce of the UnitedStates, J une 18, 1975, by William F. Rogers, Senior Attorney, MonsantoCo. of St. Louis, Mo., and a Member of the National Chamber’s Antitrust and T rade R egulation Committee
At the hearing of May 9, the National Chamber was invited to submit further record comment on changes to H.R.  39, as suggested in testimony of the preceding day by Thomas E. Kauper, Assistant Attorney General for Antitrust. We appreci- ate this added opportunity, and we hope that  our comments will be helpful to the Subcommittee as i t considers this legislation.
Whether or not the changes suggested by the Assistant Attorney General are accepted, the objections to H.R.  39 as presented in our testimony of May 8 would apply with equal force. Legislation, unneeded in the first place, cannot become acceptable by procedural changes; the only acceptable course is complete rejection.Since the Department of Justice claims that  it needs more powers to investigate possible antitrust violations, it  would be a useful reminder at this point to reiterate the investigatory and discovery powers now vested in the Department. They  include:

— Pre-complaint Civil  Investigation Demands (CID)  to compel disclosure of documents of business entities under antitrust investigation.— Pre-complaint or pre-indictment grand ju ry subpoenas to compel disclosure of documents and oral testimony from any business entities or natural persons for all information relevant to possible criminal antitrust violations and companion civil actions.
— FBI  investigations to collect evidence of possible antitrust violations.— Use of FT C investigative powers, upon request of the Attorney General. — Post-complaint compulsory discovery procedures under the Federal Rulesof Civil Procedure, which include oral depositions, written interrogatories,Production of documents and requests for admissions.Tse of discovery powers of regulatory agencies with respect to regulatory matters under consideration.

These powers provide the Department of Justice with a full and adequate arsenal of weapons to fulfill i ts prosecutorial role. In addition, facts are obtained from the U.S. Attorneys, State Attorneys General, Congressional Committees, complaints from the public, and voluntary responses to requests for information.Aside from a continued failure to show justification for added powers, the amendments to H.R.  39 offered by the Assistant Attorney General would do nothing to mitigate the substantive or procedural problems inherent in the bill, or to eliminate the potential for abuse.
That the amendments do not change or attempt to justify  the basic purpose of the bill to give the Attorney General and his designates unprecedented powers of pre-complaint investigation is not surprising. And if no abuse of these powers is intended, procedural safeguards for witnesses and those being investigated might have been expected. The amendments do not, however, offer witnesses more effective protection of counsel at the time of taking testimony; the stipulation that counsel for the witness may neither object nor interrupt remains unchanged.
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Neither do the amendments in any way remedy the total failure of H.R . 39 to 
provide effective judicial or administrative appeal or review of investigative 
hearings.

1. The primary intent of the amendments is to give confidential status to the 
interrogation of witnesses under the process provided in H.R . 39, both at the 
hearing and as transcribed. The ultimate effect, however, would be to constitute 
the Attorney General or his designate as a grand jury  in civi l cases. The evidence 
would be collected and kept by the Attorney General in secret. Presumably, it 
would not be availab le to defendants after  the filing of a complaint. If this is the 
intention, the result in civil cases would be to thwart the plan of the Federal 
Rules of Civil  Procedure. A fundamental purpose of those rules is to eliminate 
surprise by making evidence available to all parties under supervision and 
procedural protection of the court.

Under the scheme of H.R . 39, the Attorney General would be able to collect 
evidence ex parte, without the right of a party under investigation to examine 
witnesses or even be present, and without judicial conduct or review of the 
hearing other than a contempt proceeding for refusal to answer. The Attorney 
General could then keep the evidence secret until such time in the course of the 
trial as he wished to reveal it.

Of course, a defendant could depose the same witnesses after the filing of 
complaint, but the defendant would not know whether they could be impeached 
by the secret transcript. Nor would the defendant have any way of testing the 
circumstances under which the testimony of an independent witness was given. 
Although what the defendant ’s own witnesses said may be known, they too would 
have testified without the protection normally afforded by counsel acting within 
the Federal Rules of Civi l Procedure.

If the Attorney General should then decide to proceed criminally, there would 
be a parallel undermining of established criminal procedure. Not only would 
there be the secret transcript before the grand jury, but also secret transcripts 
taken without the constitutional protection of the grand jury,  thus thwarting the 
purpose of the grand jur y and the general scheme of procedural due process.

In view of this secrecy, the suggested provision for allowing a copy of the 
transcript to be withheld from the witness for “good cause” takes on new meaning. 
It insures absolute secrecy, especially as the determination of “good cause”  
seems to be wholly within the antitrust  investigator’s discretion.

2. Otherwise the amendments are merely intended to enhance the grant of 
power to the At torne y General under H.R. 39 in four respects:

(a) The y would expand the jurisdiction over witnesses from those having 
“knowledge of the facts”  to those having  “ information.”  The reason for this

• is to avoid controversy as to the meaning of “facts”  by substituting a broader, 
vaguer term. It would, in effect, make hearsay evidence available  through the 
Civil  Investig ative Demand process.

(b) The CI I) itself would no longer be required to describe the “conduct 
constituting the alleged antitrust violation”  but only the “nature of the 
investigation.” Again, the change is in the direction of giving the Attorney 
General broader scope and freeing him from the procedural requirements 
of due process.

(c) The Attorney General could exercise the CI D power to obtain informa
tion for use in proceedings before other governmental agencies. Other par
ticipants in such proceedings, however, would be limited to the invest igatory  
processes availab le through enabling statutes of agencies conducting the 
proceedings— including the other agencies themselves. There simply is no 
reason for the Department of Justice to be allowed to intervene in an agency 
matter with discovery powers that may be far more searching than those 
held by any of the other parties, including the agency holding the hearing.

In addition, using C ID  materials before such agencies would operate to dis
close them, not in the course of litigation to which disclosure is otherwise 
limited, but in miscellaneous regulatory hearings. The proposed legislation 
contains no provision for protecting the sensitive information once so used. 
The result could very well be disclosure of confidential business information 
of persons not accused of, or being prosecuted for, any antitrust violation 
whatever.

(d) It is specifically provided t hat oral test imony may be obtained relating 
to documents already produced under a CID , despite the provision elsewhere 
for confidentiality. If this provision is intended to encompass only documents 
produced by the witness, the proffered language amending Section (h) is too 
broad.
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3. The  proposed change in the  requi rements for correcting and signing tran scripts of testim ony introduces some confusion. The signa ture of a witness to a 
transc rip t of test imony could be waived by the  “pa rtie s”, bu t the  new confidentiality  provisions would exclude any “par ty. ” Only the witness and his rest rained counsel could be present at  the t akin g of testim ony or see the  tr anscrip t. Prob ably  this reference to  “pa rties” is no t inten ded to change the  procedure to allow a prospect ive defendan t represen tation at  the  hearing. Likely, it resu lts only from 
copying language from the Federa l Rules, which are in tended for use a fter  the  filing of a complaint . In a small way, however, this  inconsistency shows the conflict between the procedures proposed in H.R . 39 and in th e Federal  Rules. H.R. 39 as amended introduces a procedure incons isten t with the let ter  and speech of those 
rules, one which underm ines previously conceived safeguards of due process in civil as well as criminal situat ions.

There have been frequent  references to the  application of the Federal Rules of Civil Procedure to the H.R . 39 inves tigatory powers and process. The discovery 
rules apply only afte r litigation  has been institu ted  and generally  describe the  righ ts of the  “pa rtie s”, meaning plaintiffs and  defendants. H.R . 39, on the other hand, makes no provision for potenti al defendants (“parties” ). They would not  even be permit ted  to be present.

4. With reference to the  granting of immunity  to individuals— third party  or those affil iated with corporations under investigation—who are required  to respond to interrogato ries or submit  to oral questioning, the basic objections still remain . 
The bill would give the  Dep artm ent  of Just ice almost unlimited powers to requi re anyone to appear for involu ntary questioning under oath,  or to  respond to  in terro gatories. Before such extraord inary powers are granted, a persuasive  showing needs 
to be made th at  (a) such powers are required for the effective adm inis trat ion  of justice, and (b) th at  there  are adequa te safeguards of the  cons titut iona l rights of witnesses and parties under investigat ion.

We sub mit th at  the  Dep artm ent  of Justice has not  susta ined the burden of showing need; and th at  the  potentia l for abuse would always remain , whatever safeguards may be added. Finally, we suggest that  the Congress should consider seriously whether we should ever give powers of the kind conte mpla ted by H.R.  39 to an officer serving a t th e will and pleasure of the President.



ANTITRUST CIVI L PROCESS ACT AMENDMENT

TH URSD AY, JU LY  17,  19 75

H ouse  of R e pr e se n t a t iv e s ,
S ubcom m it te e on  M o n o po lie s  an d C om mer ci al L aw

of t h e  C o m m it tee  on  t h e  J u d ic ia r y ,
Washingto n, D.C.

The subcommittee met at 9:10 a.m. in room 2141, Rayburn House 
Office Building, Hon. Peter W. Rodino, Jr.  [chairman] presiding.

Present:  Representatives Rodino, Seiberling, Jordan, Mazzoli, Hughes, McClory, and Railsback.
Also present: Earl  C. Dudley, Jr., general counsel; James F. Falco, counsel; and Frankl in G. Polk, associate counsel.
Chairman Rodino. The committee will come to order and we will resume our hearing on H.R. 39. Since our last hearing on this impor tant ant itru st legislation in May, a number  of statements have been received for winch entry  into the record of proceedings of the 

Monopolies Subcommittee  has been requested. Accordingly, in our record shall be entered the additional statements of the Assistant Attorney General for Ant itrust and of the Chamber of Commerce of the United States who appeared before the Monopolies Sub
committee on May 8 and 9, respectively, as well as a jo int statement by Consumers Union, Consumer Federation of America, and National 
Consumer Congress; a state men t by the National Association of 
Manufacturers ; and correspondence from a private  practitioner from Connecticut. If there is no objection, those statements will be included at this point in the record. No objection being heard, it is so ordered.

[The information referred to follows:]
Con su mer s U nio n , 

Washington, D.C., June 12, 1975.Hon. Peter  W. R odino, Jr.
Chairman, Committee on the Judiciary,
U.S. House of Representatives, Washington, D.C.

Dear Mr. Chairman: Tha nk you for your le tte r of Jun e 6, 1975, requesting the  views of Consumers  Union, 1 Consumer Federat ion of America, 2 and Nat ional
* Consumers Union is a nonprofi t membership organ ization char tered in 1936 under the laws of the Sta te of New York to provide information, education, and counsel abou t consumer goods and services and the management of the family income. Consumers Union’s income is derived solely from the sale of Consumer Repor ts (magazine and TV) and other publications . Expenses of occasional public service efforts may be met, in part, by non- restr lctiv e, noncommercial gra nts  and fees. In addit ion to reports on Consumers Union’s own product testing. Consumer Reports, with  Its almost 2 million circu lation , regularly carr ies artic les on heal th, products safety , marke tplace  economics, an d legislative.  Judicial and regulatory actions which affect consumer welfare. Consumers Union’s publications  carry no adv ertis ing and receive no commercial support.* Consumer Fede ration of America is the  nat ion ’s larg est  consumer organization. It  is composed of over 200 National, State, and Local nonprof it organizations th at  have joined  together to espouse the consumer viewpoint. Among our members are Consumers Union, Publ isher  of Consumer Rep orts; 117 Cooperatives and Credit  Union Leagues; 45 state and local consumer organizations, 66 rur al electric coo perativ es; 27 National Organizations ranging from the National Board of the YWCA to the National Educa tion Association, and 16 National Labor Unions.
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Consumer Congress 3 on H .R. 39, a Bill to amend the Antitrust Civil Process Act, 
which is presently under consideration by the Monopolies Subcommittee. As your 
letter states, I recently testified before the Senate Antitrust and Monopoly Sub
committee, on behalf of these three organizations, in support of S. 1284, Title  II of 
which is essentially similar to H.R.  39.
The  purpose of these amendments to the Antitrust Civil  Process Act is to in

crease the effectiveness of discovery by the Antitrust Division, U.S. Department  
of Justice, in antitrust investigations. The Antitrust Division has testified that 
such increased authority would indeed increase their ability to enforce the anti
trust laws, and we concur with this conclusion.

However, we do not concur with Assistant Attorney General Kauper 's requests 
that the Bill be amended to treat the evidence discovered by the use of Civil  
Investigation Demands (CIDs) as exempt from public disclosure, even beyond 
the exemptions contained in the Freedom of Information Act. To the contrary, 
we believe that neither S. 1284 nor H.R . 39 goes far enough in providing for such 
public disclosure of evidence obtained by use of CID s as would eliminate the need 
for duplicative discovery, by actual  or potential plaintiffs in private antitrust 
proceedings, of evidence which the Antitrust Division has already obtained 
through the use of CIDs.

Wrapping the evidentiary fruits of CID s in a cloak of eternal secrecy, as recom
mended by the Justice Department, would perpetuate the need for such duplica
tive discovery. This duplication adds to the workloads of the Federal Courts. It 
increases the costs, including attorneys fees, of private litigat ion both to plain
tiffs and to defendants. Additionally, the increased “costs”  and attorneys fees 
may discourage all but the most wealthy potential private plaintiffs from bringing 
suit under the antitrust laws, thus lessening the potential deterrent effect of these 
laws and increasing the enforcement problems faced by the Antitrust Division 
and the FT C.

For this reason we do not agree with the Justice Department tha t i t is inappro
priate to authorize introduction into evidence by Antitrust Division attorneys of 
information obtained by CI D in proceedings before courts, grand juries, adminis
trat ive and regulatory agencies, and in other antitrust investigations. To the 
contrary, we suggest  that, once the Antitrust Division has terminated or fulfilled 
its law enforcement purpose related to the evidence in question, CI D files should 
also be availab le to any member of the public on request under the provisions of 
the Freedom of Information Act, subject only to the exemptions of the Act (other 
than the law enforcement purpose exemption) and to  such additional exemptions 
as are presently provided for in Federal Trade Commission rules governing public 
disclosure of FT C investigative files. The FT C does have similar provisions for 
public access to such files, and we are unaware of any resulting harm either to the 
FTC’s abili ty to conduct antitrust investigations or to business corporations whose 
practices were once under investigat ion.

Therefore, we strongly urge adoption of H.R.  39 with such a public disclosure 
provision. However, if the Committee or the House should not concur with our 
recommendations regarding public disclosure, there should at  least be a provision 
requiring the Antitrust Division to maintain and to disclose upon request— after  
its law enforcement purposes in the case have been terminated or fulfilled— a list of 
the documents and testimony obtained by CID . This would at least partially 
reduce the duplicative discovery which private plaintiffs must now undertake. 
H.R . 39 should also be clarified as authorizing the Justice Department to share 
with other agencies for law enforcement or economic study purposes the evidence 
obtained through the use o f CIDs.

We would also like to comment on one difference between H.R . 39 and S. 1284. 
The Senate Bill would authorize the Antitrust  Division to use the powers of the 
Antitrust Civil Process Act to obtain information or evidence for use in proceed
ings in which it participates before other Federal Administrative or regulatory 
agencies. The House Bill, however, would prohibit such use where “an adequate 
opportunity for discovery is available under the rules and procedures of the agency 
conducting the proceeding.”

We foresee significant potential for  unnecessary litigation over what opportunity 
is “adequate” . Also, determinations on this and other issues of discovery will be 
controlled in the first instance by administrative law judges and commissioners of 
regulatory  agencies who may be more sympathetic to the parties they regulate 
than to the basic goals and purposes of the Antitrust Division or to the antitrust

3 N at io na l Co ns um ers Co ng ress  is  a m as s mem be rship,  gra ss ro ots  co ns um er  or ga ni za tion
which  g rew out  o f th e m ea t bo yc ot t of 1973.
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laws. The fear of competition as something evil is a way of life in some federal 
agencies, as Consumers Union discovered  in commenting on an ICC proposal to 
relax somew hat the  “ga teway” rest rict ion on the trucking  industry .

We believe tha t the purposes of competition  and the welfare of the economy and 
the  consuming public  are bes t served  when the  An titrust  Division has the  power 
to gath er evidence  needed to make the  bes t case possible in a proceeding before 
another  agency. Therefo re, we strongly recommend th at  you amend H.R . 39 by 
deleting Section (i) (2) and  subs titu ting therefore the  wording of the second para
graph of Section 201 (j) of S. 1284, appe aring at  page 12, lines 17-20 of th at  Bill.

We hope th at  our views will be of use to the  Committee in i ts consideration  of 
H.R . 39, the  adop tion of which we st rongly urge. Your invi tation to comm ent is 
appreciated.

Sincerely,
M a r k  S il b e r g e l d , Attorney.

D e L xo an d  M o n tg o m er y ,
New Haven, Conn., Jun e 12, 1975.

Re: HR39
C h air m a n , S u b c o m m it te e  on  M o n o po l ie s  and  C om m er cia l  Law  
House Committee on the Judiciary, House Office Building, Washington, D.C.

D ea r  S i r : I am una lterab ly opposed to the  HR39 legislation which would 
amend the  An ti-T rus t Civil Process Act.

The right of the  government to obtain  full discovery before ini tia ting an 
actio n seems to place inordinan t power in the  hands of the  Jus tice  Depar tment  
withou t the necess ity to launch litiga tion.

I believe t hat  an ti- tru st enforcement  is impo rtant,  but  there will be no rebuilding 
of the  country’s moral fiber by the  passage of HR39.

Very tru ly yours,
A n th o n y  P. D e L io .

State m ent of  t h e  N ati ona l A ss oci ati on  of  Manufa ct ur er s

The An titrust  Civil Process Act (15 U.S.C. 1311, hereaf ter referred to as ACPA) 
provides th at  whenever the  Attorney General has reason to believe th at  any per
son, other tha n a na tural person, under investiga tion may  have documentary 
material  rele van t to a present or past an tit ru st violation, he may require its pro
duction by the  issuance and service of a  civil investiga tive demand (here after  re
ferre d to as C.I .D.).

During the  floor d ebates on S. 167 proposing the ACPA in the  87th  Congress, 
and during  the  Committee hearings on the bill, there was considerab le concern 
that  th e bill be interposed with  adequate  sa feguards and proper limi tations on the 
scope of the  C.I .D.  Mr. McCulloch, a member of the House Subcommittee which 
considered the bill, dem ons trated the deep fear within  the Subcommittee members 
as to the dang er of improper use of investigat ive power:

The gra nt of a  civil process to the  Atto rney  General does not  mean, however, 
that  he shall now be permitted  to engage in fishing expeditions . Far  from it. The 
fact  tha t the  Attorney  General  is the chief prosecuting officer of th e Federal Gov
ernm ent and the  fac t th at  an untramm eled  right to obta in information could 
severely harm the righ ts Of the individual have led the Comm ittee on th e Judici ary 
to strictly circumscribe the extent to which the civil process may be used. (Emphasis 
supplied. )1

A li st  of  way s in which  th e  Co ng ress  st ri c tl y  ci rc um sc rib ed  th e ex te n t to 
wh ich  C.I.D.’s ma y be us ed  w as  pr es en te d duri ng  th e Hou se  d e b a te s :

. . . Second, the use df a civil investiga tive demand is rest ricted to situations 
where a concern “is or has been engaged  in an an tit rust viola tion”—not in some 
act ivity which may develop into a violation in the future ;

Third,  a  civil dem and is limited  to the  rece ipt of documentary evidence, not to the 
taking of oral testim ony.

Fourth, a demand may only be made upon a corporation , associa tion, pa rtn er
ship, or o ther  entity. It  cann ot be used to obta in personal documents of a nat ura l 
pe rso n. . .

1 108 Cong. Rec. P a r t Thr ee , M arch  13, 196 2, p. 399 9.



Eighth, the Attorney General is prohibi ted from turning over to any other dep artm ent  or government agency documents received under a C.I.D . (Emphasis 
supplied)* *

H.R . 39 would destroy  each of these safeguards specifically provided for in the ACPA by the 87th Congress to protect the rights of the individual, and ward off possible abuses of investigative power. It  would extend the scope of the permitted inqu iry far beyond what is reasonable and proper, to include invest igation  of “any activities which may lead to any an tit rust violation,” (including possible futur e violations in addition to those presen t or pas t; an open invita tion to fishing expe ditions); oral and written interrogatories  would be unnecessarily  authorized in addit ion to the product ion of documents; innocent third  persons (including na tura l persons) could be swept into  the net  of investigation, and perhaps tain ted  with criminality unnecessari ly; and the evidence obtained  by the C.I.D. could unfairly  be used in other  cases or regula tory proceedings total ly unrelated to the one for which the C.I.D. was issued. It  is NAM’s view that  each of the  amendments proposed in II. R. 39 should be rejected in order to uphold the high st andards and the great concern expressed in the 87th Congress for the rights  of the individual.NAM objects to tnat  portion  of H.R.  39 which would allow the C.I .D. to be served upon persons (including natura l persons) not under investigation or even suspected of an an tit rust violation. Such a proposal could trau mat ize innocent persons who may not be aware that  they are not  the target  of the investigat ion, since the C.I.D . need only sta te the nature  of the conduct co nsti tuting the alleged an tit rust violation, a description of the  type of information  required  (documents, oral or written interrogatories) and the name of an an tit rust custodian. Furth ermore, innocent third partie s could suffer economic setbacks as a resul t of being placed under the "umbrel la” of an invest igation; for example, if word should leak out  to the public, they  could become victims of "gui lt by assoc iation.” Clearly, innocent persons should not be forced to spend the  necessarily involved time and money unless they  are the subject of the investigation.
This part icular issue of whether  to expand the arm of the  C.I.D. to persons not  under investigat ion was deal t with specifically by the 87th Congress, and  positions in favor of limiting coverage to "corporations, firms, or associations under invest igat ion’’ were taken by the American Bar Association 3 and the Attorney  General’s Natio nal Committee  to  Study the Antitru st Laws.4
Mr. MacGregor,  a Congressman from Minnesota, expressed serious reserv ation  during th e floor debates on 8. 167 about the  pa rticular proposal which would have given th e Attorney General the righ t to serve a C.I.D. upon any person (including  na tur al persons) not  under investigation:
Much has been said about  the need to avoid an unlim ited fishing expedition . . . A careful reading of the hearings, and of the testimony of Mr. William Simon appearing  on behalf of the American Bar Association, will clearly show the recommenda tion of the ABA that  this power, the  power to dra ft and serve these invest igative demands, be limi ted to companies under investigation . . . (Emphasis supplied.)
Thus, Mr. Chairman, a t th e approp riate  time I will move to amend the bill . . . so to inser t afte r the work "persons” the words "under  investiga tion.” This would be a  leg itimate and proper res traint . . .’
The  MacGregor amendment limiting the reach of ACPA to  persons (other than  natural persons) under investigation was adop ted and became a pa rt of the ACPA as finally enacted. NAM agrees that  such a limi tation is a "legi timate and proper res tra int ” , and we believe it should be maintain ed in the  ACPA.NAM is further  opposed to  amending the ACPA to include within  the  scope of inqu iry "any  act ivity which may lead to an an tit rust violation .” It  is logical and just to allow inquiries for the purpose of ascerta ining whether a violation is presently occurring, or has occurred in the past , bu t to allow inquiries  of any activ ities  which may lead to futu re violations would promote unlimited fishing expeditions and deal a great blow to  individual freedoms.
Throughout the  legislative history of the bill establi shing the ACPA, there  are numerous stat ements indicating  that  the bill was consciously limited to invest igations of past and existing violations  only.* The issue of whether  to include
’ Ibid.
» 108 Cong. Rec. P art  Three. March 13. 1962, n. 3999.
‘ Report of the  Attorn ey General’s National Committee to stu dy  the Ant itr us t Laws, 1955, p. 343.
• 108 Cong. Rec. Part  T hree , March 13, 1962, p. 4004.
‘ Senate  Report No. 451. 86th  Cong., 1st  Sess., pp. 2. 5. 6, 7 : He aring  before  the  Subcom- o n  A n t l t r ’’s t  and Monopoly of the  Committee  on the  Ju diciary,  United  States  Senate,  86th Cong 1st Sess nu rsu an t to S. Res. 57 on S. 716 and  S. 1003, pp. 2. 10 ; 105 Cong. P Supy>f t34 ^35 ^ 1 9 6 ^ )^ ’ 1 4 R 1 2 :  St ates  v. Union Oil Company of  California , 343
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“ prospect ive”  violations within the realm of investigation was rejected after 
opposition was received from the ABA, as well as the Attorney General’s National 
Committee to Study  the Antitrust Laws. The Comm ittee’s report stated:

“ We believe tha t the use of criminal processes other than for investigation 
with an eye toward indictment and prosecution subverts the Department’s 
policy of proceeding criminally only against flagrant offenses and debases the 
law by tarring respectable citizens ’ with the brush of crime when their deeds 
involve no cr iminality.”  7

NAM concurs with the view repeatedly expressed throughout the legislative 
history of the AC PA  that inquiries of possible future violations go far beyond the 
government’s reasonable needs, and are entirely  susceptible to unwarranted 
abuse. It is possible that such an enlarged, overbroad scope of inquiry could 
easily become a prime means of harassment of innocent persons. If this proposal 
is enacted, we will surely be opening the door to 1984’s “big brother” . NAM  
urges you to reject this proposal, and maintain the safeguard consciously placed

• in the original bill to protect the individual by limiting the scope of the inquiry 
to past or existing violations.

The Report of the “ Attorney General ’s Committee to Study  the Antitrust 
Laws”  also voiced disapproval of any subpena power that would permit prose
cuting officers in antitrust investigations to summon sworn oral testimony by

• placing businessmen under oath. The Committee believed that such authority  is 
readily susceptible to grave abuse, and is unnecessary.8 NA M concurs with the 
Committee Rep ort’s view that  the C.I.D . should be limited to the securing of 
documentary evidence only. Documentary evidence, which either constitutes  the 
evidence, or contains evidence, is by  far the most reliable type  of evidence, surely 
more reliable than individuals with fallible  memories or third persons (subpenable 
under H.R. 39 as mentioned earlier) who might harbor evil motives toward their 
competitors. Clearly , limiting  the C.I .D.  to the production of documentary 
evidence offers an effective  safeguard for the right of individuals— this limitation 
was specifically imposed in 1962 as such a safeguard.9 It should not be abandoned 
now.

Once again, similar proposals to those in H.R. 39 were dealt with specifically 
by the 87th Congress and were consciously rejected. It was a major concern in 
both Houses that the Justice Department should not be allowed to pass on 
documents acquired under the C.I.D . procedure to other governmental agencies.10 
During Senate debates, Senators Keat ing of New Yor k and Ervin of North 
Carolina expressed serious reservations as to the provisions of then proposed bill 
S. 716 (S. 167’s predecessor) which would have allowed the Attorney General to 
transfer to other agencies supenaed documents. Senator Keat ing stated:

“ Complaint has been voiced by the AB A and the Association of the Bar of the 
Cit y of New York  to the provisions of this bill which allow the Department of 
Justice to turn over subpenaed documents to congressional committees or any 
other agencies . . . There is no justification, it seems to me, for jeopardizing 
secret processess, developments, research, or privileged matters which might be 
contained in the material subpenaed by the Atto rney General in the process of 
investigating antitrust cases.”  11

Senator Erv in’s complaint was that if the Attorney  General obtains the data for 
one purpose, he should pursue t hat purpose,  and should not undertake to transfer 
the information he obtains either to the legislative branch or to any other admin-

• istrative agency, without at least giving the injured person a chance to go into 
court and protect his rights.12 But the proposal in H.R . 39 would do exa ctly  what 
Senators Ervin and Keat ing feared: it would allow other regulatory agencies to 
use the evidence obtained with the C.I.D . in other investigat ions and cases in 
addition to the specific investigation to which the issued demand relates; the

• material acquired by the C.I .D.  for one purpose, could then be used for purposes 
totally unrelated to the reasons which induced the original demand, without any 
regard for the rights of the person subpenaed by the C.I .D. Further, it tota lly 
discards the AC PA  requirement that  material be “r elevant” , by in turn allowing 
such information to be utilized in separate proceedings, where it  may or m ay not 
be “relevant” . Accordingly, we strongly urge tha t this proposal be rejected.

1 Report, supra, pp. 343, 346.
8 Ibid.
’  108 Cong. Rec. Pa rt  Three, March 13, 1962, p. 399.
18 105 Cong. Rec. Pa rt  Eleven , pp. 14 61 1- 14 61 3 ; 108 Cong. Rec. Par t Three, pp. 4000- 4003.
u  105 Cong. Rec. Par t Elev en,  pp. 14613.
13 I bid.,  p. 14612 .
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In  sh ort , un de r H .R . 39 m an y of th e sa fe gu ar ds  spec ifi ca lly  se le cted  by  th e  
Con gress in  its  en actm ent of ACP A wo uld be  des tr oyed — im port an t in div id ual  
ri ghts  wou ld  be  ab an do ne d.  In  an  ex pres sed de si re  to  p ro te c t th e  in di vi du al , th e  
87 th  Con gres s spec ifi ca lly  ch ose to  lim it  th e  ACP A to :

(1) p as t or  pr es en t an ti tr u s t vio la tion s;
(2) th e  pr od uc tion of do cu m en ts  on ly ;
(3) su bp en ai ng  co rp or at io ns , or ga ni za tion s,  an d e nt it ie s b u t n o t n a tu ra l p er so ns ;
(4) al lowi ng  th e su bpe nae d in fo rm at io n to  be  used  on ly  by  th e  Ju st ic e  D epart 

m ent, 13 an d,
aft er th es e lim its on  th e  ex te n t of th e C .I .D . we re ci rc um sc rib ed , Con gr es sm an  
M cC ul loch  st a te d :

“ In  su m m at io n,  it  m ay  be  seen  th a t th e  C om m it te e ha s so ught to  fa sh ion a  
w or ka ble to ol  fo r aidi ng  a n ti tr u s t en fo rc em en t, In  so do in g,  ho wev er , th e co m
m it te e ha s im po sed ef fect ive sa fe gu ar ds  to  in su re  th a t th e  to ol wil l n o t be  co n
vert ed  in to  a wea po n. ” 14

N AM  st ro ng ly  ur ge s th a t th e  prop os als in II .R . 39 , which  wo uld  ef fecti ve ly  
el im in at e th e ab ov e- m en tion ed  im port an t sa fe gu ar ds  pai nst ak in gly  th ough t ou t 
an d in cl ud ed  in  th e ACP A wh en en ac te d  in th e  87t h Co ng res s, be  re je ct ed . We  
cannot su pport  legi slat io n which  wou ld  co nve rt  th e C .I .D . fro m a  “ to o l”  in to  a “ w ea po n” .

Chairman Rodino. N ow, we are pleased to have this morning as our 
first witnesses Eleanor Fox, Esq., and Myra Schubin, Esq., who will 
appea r on behalf of the Association of the Bar of the City of New York.

We are pleased to welcome you, Ms. Fox. I understand you have a 
prepared statement  which we will have inserted in the record in its 
entirety , and then you may—as I understand you would like to— 
summarize and then we will question you.

TEST IMONY OF ELEANO R FOX, ASSOCIATION OF TH E BAR OF TH E 
CITY OF NEW YORK, ACCOMPANIED BY MYRA SCHUBIN

Miss Fox. Than k you, Mr. Chairman.
On behalf of the City Bar we are very pleased to accept  your invita

tion to testify here today on H.R. 39. 1 would like to introduce my 
colleague, Myra Schubin, who did a major par t of the work and th ink
ing on the Trade Regulation Commit tee’s report on H.R. 39.

As you have seen in our report, the City Bar’s view of the bill is 
mixed. We support the bill in par t and oppose it in part.  We wholly 
support the view that the Department of Justice should have the neces
sary power to investigate anti trust violations prior to suit. To this end 
we support extension of the Ant itrus t Civil Process Act to allow 
investigation of mergers prior to their consummation; we support 
extension to natural persons, but  only if important constitu tional 
protections would be granted . We support the Dep artm ent’s power 
to obtain written interrogator ies ancillary and in aid of a document 
reques t from persons under investigation.

We do believe tha t the CID powers should have limits. There is a 
point at which in our view the usefulness of CID  to the Government is 
minimal, the facts can be learned in other ways, and the opportunity 
for abuse of personal and company rights is great and is not  outweighed by proper government purpose.

Thus, we oppose the use of CID power to obtain oral testimony prior 
to suit from third-party witnesses. We oppose the extension of the 
CID power to aid in exploring the amorphous realm of acts tha t may

u  108 Cong. Rec. Part  Three, March 13, 1962, p. 3999.“  I bid .
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lead to any ant itrust violations. We strongly oppose an expansive use 
of the CID power for adminis trative and regulatory proceedings re
lated to specific suspected violations.

Within these outer  limits we have different views and state  no 
position. Some members approach the increased discovery powers 
with skepticism and cite the past experience of Watergate and fears 
of bureaucrat ic abuse; they feel the Depa rtment has not  shown the 
need for new and broad powers in these other areas. Other members 
expect tha t discovery will be conducted and used in good faith for 
authorized purposes, and they believe tha t the Department should 
have reasonable powers to investigate the existence of suspected 
violations.

We do, however, take a strong position on one additional point. 
We believe the bill conspicuously omits—and should include—a 
variety of available protections for both the persons on whom the 
CID is served and for the persons under investigation.

Let me summarize briefly the seven important extensions of the 
CID powers tha t would be effected by the Act, and make a few 
comments on them; and then I should like to hear any questions you 
may have.

First, the extension to incipient violations. The provision would 
give the Dep artm ent power to invest igate planned mergers; we 
think it should have tha t power. We think tha t the period ju st prior 
to the consummation of a merger is precisely the time when investiga
tion is most important.  Beyond mergers, however, we oppose the 
extension. It  seems to us tha t no case has  been made for use of the 
CID powers for the vague category of “activities which may lead to 
any ant itru st violations.”

We find this language very broad and disturbing. We do not know 
what it means. Does it  include, for example, the power to investigate  
into an atte mpt to atte mpt to monopolize? The Justice Dep art
ment’s testimony has not  suggested one circumstance other than  
mergers for which this provision is intended, and we think i t is properly 
limited to tha t activ ity—mergers.

As to na tura l persons, we see no reason why the CID power should 
not be available as against natu ral persons as well as corporations. 
However, although we support tha t extension in principle, we believe 
tha t if the power is extended to natural persons, there must be various 
safeguards. As to safeguards on document discovery, the bill should 
explicitly make available objection on grounds of self-incrimination.

The third extension is written  interrogatories. We believe that 
written  interrogatories are often very useful in aid of a document 
request; tha t is, written interrogatories related to the natu re and 
location of documents. Beyond th at our members have divergent views, 
and I express no position.

But, if your committee should approve written interrogatories in 
principle, we do strongly believe tha t available protections should be 
added, including objection on the grounds of self-incrimination and 
all other grounds available under the Federal Rules of Civil Procedure .

The fourth extension, oral testimony, we would oppose unequivo
cally without available protections, and even with it the consensus is 
against the extension. The consensus is that no case has been made 
out for the Dep artm ent’s right to require  oral testimony prior to suit.
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The De pa rtm en t, of course , has the  rig ht to get  oral tes tim ony aft er 
su it;  it  nas adequ ate  means of gettin g the  facts in oth er ways  before 
the  su it;  and the burden  and op po rtu ni ty for haras sm ent and oth er 
misuse, in our  view, outweigh margina l benefits .

If the  bil l is ex tended to allow oral tes timony  prior to su it we would 
stro ngly urge the  add ition of var ious fun dam ental  rig hts  including 
rights  as fun dam ental as the  right of con fronta tion and cross- 
examin atio n. The righ ts th at  we would inclu de in the  bi ll are set  fo rth  
in our  prepared sta teme nt  a t pages  9 and 10.

I will pass over, for the  momen t, the  f ifth exten sion,  discovery from 
th ird -par ty  witnesses; and the six th exten sion,  which is the  use of 
evidence  secured thro ugh  CID powers  for oth er inv est iga tions and 
proceedings. I shall pass to the  se ven th exten sion,  which is, we believe, 
enormou sly signi fican t and  one which  is underp layed.  Th is is the  ex
tension in (i)(2).  By negativ e imp lica tion , the  prov ision  clea rly im
plies th at  the  Division may use its  C ID  powers to ob tain evidence  for 
admi nis tra tiv e and reg ula tory  proceedin gs if it  can no t ge t the  evi
dence  und er proce dures of the rel evant agency . Mr. Ka uper,  as you 
know,  would strike the  “i f” clause , and I think we must add ress  
the  provision wi thout the  qualific ation. The provision  would give 
the  De pa rtm en t the  power  to use C ID ’s for invest iga tive reasons no t 
related to suspected violation. This is a very far-reach ing  power . I t 
is far afield from pre-complaint  inv est iga tion of a probable vio latio n.

How ever  appro pri ate  it  may  be to an adminis tra tive agency, we do 
no t think  i t is app rop ria te to an enfo rcemen t body. We a re partic ula rly  
concerned  abou t the enac tm ent of this  provis ion in the  conte xt of the
f>resent form of the bill. The tak ing  of oral test imo ny from witnesses 
or use in non adjudica tory proceedings  wi tho ut the  prote cti on  of the  

Fed eral  rules,  and with  the tes tify ing  pa rty  hav ing only the  most 
circumscribed rights  of objection, provides,  in our  view, far  too much 
la tit ud e with too few safeguards,  and  too lit tle  relationship to any 
pro per needs  of the  De partm ent.

I thank you and should like very much to hear any questio ns you 
may have.

Chairma n Rodino. Well, tha nk  you very much .
I would like to call att en tio n to some of the  sta teme nts  you have

made,  and in reflec ting I would like you to cons ider the  f ac t th at  some 
of the  prov isions of the  Ant itr us t Civil Process Act  of 1962, namely, 
15 U.S.C . 1312 (c)(1), and 15 U.S.C. 1314(e) are no t chan ged  by the 
proposed amend ments  to the ac t expressed in H.R.  39; and ye t, the y 
are no t addressed  by you in your prepared s tat em en t. You s ta te , “T he  bill 
conspicuously omits  a va rie ty of av ailable  p rotect ions fo r t he person on 
whom the  (' ID  is served,” and the n, “impo rta nt  constituti onal and 
personal  pro tec tion s mu st be exten ded,” and again, “ the  othe r pro 
tec tion s of the  Federal  rules , includin g parti cu lar ly rule  30, shou ld be 
available.”

Are n’t the  safeguards th at  you are talk ing  abou t and sugg estin g 
alread y expressed m the provisions of the  a ct th at  I cited and  wou ldn’t 
the y app ly to the  new invest iga tive tools  which are in the  proposed 
legis lation?

Miss Fo x.  Yes, Mr. Chairma n. But  the  exis ting  s ta tu te , of course , 
does not  exte nd to natu ra l persons, and a gr ea t m any  of ou r sug gestions 
are pro tec tion s th at  a rise pa rticular ly with  respec t to na tura l persons.
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Also, the protections which we suggest are particularly important if 
the bill is extended to oral testimony. For example, since there is no 
right of deposition prior to complaint in the existing law, there is, of 
course, no right  to cross-examine in the existing law because it ’s no t 
relevant.

Chairman Rodino. In other words, your objection is the fact it 
doesn’t extend to persons, natural persons; is th at it?

Miss Fox. No. It  is simply tha t the addition of natu ral persons, 
oral testimony, and third -par ty discovery produces the need for new 
protections.

Chairman Rodino. Well, wouldn’t rule 33 dealing with interroga
tories apply, if we add interrogatories to the tools of investigation?

Miss Fox. I worry because the bill itself is inconsis tent with appli
cation of the Federal rules. For example, the party  under investigation 
would apparently have no notice or knowledge of third-pa rty inter 
rogatory answers implicating the party under investigation. If oral 
testimony is taken, the hearing could be closed to counsel other than 
counsel for the party under examination. Suppose tha t a witness is 
expected to testify to exchanges of price information by a party  under 
investigation. The party under investigation has no right to notice of 
the examination and no right to attend and cross-examine. And the 
person deposed has virtually no right to object.

Chairman Rodino. Well, would you still insist on your position 
when reading the act we find, “no such demand shall contain any 
requirement which would be held to be unreasonable if contained in a 
subpena duces tecum, issued by a court of the United States  in aid of a 
grand jury investigation of such alleged ant itru st violation;” nor, 
“require the production of any documentary evidence which would be 
privileged from disclosure if demanded by a subpena duces tecum 
issued by a court of the United States  in aid of a grand jury  investiga
tion of such alleged antitrust  violat ion,” and in 15 U.S.C. 1314(e): 
“to the extent  tha t such rules may have application and are not in
consistent with  the provisions of this chapter, the Federal rules of civil 
procedure shall apply to any petition under this chapter”.

Wouldn’t they be safeguards?
Miss Fox. The first applies to document demands, not depositions. 

The bill is in some respects distinc tly inconsistent with the Federal 
rules. For example, the bill says tha t a witness may not refuse to 
answer any questions, nor may himself or through counsel interrup t 
the examination by making objections or statements on the record, 
except for privilege, self-incrimination and, “other  lawful purposes.”

Now, I must  disregard from my own thinking “other lawdul pur 
poses” because I don’t know7 what it means and it i6 bound to invite 
controversy.

And I  must  assume that the specific limitation is going to override 
the general applicability of the Federal rules, so that counsel would 
not  be able to make a state men t on the record, and would not  be able 
to object for reasons available in Federal practice. For  example, the 
normal practice  in the southern distr ict of New York is that  an at
torney can object and even instruct a witness not  to answer when the 
question is very far afield from the issue in the law suit.

Firs t of all, I think there is no right to do so under  the bill, by its 
express language. Second, even the nominal granting of such a right
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might be meaningless under this bill. Given the investigative type discovery it would make possible, there may be no way to know the proper limits of discovery.
Even an objection of unreasonableness would probably never be upheld because there would be no limits of the investigation.Chairman Rodino. Mr. Mazzoli?
Mr. Mazzoli. Thank  you, Mr. Chairman.
I don’t have any specific questions of Miss Fox. May I just ask you,Ma’am, you practice law in the area of antit rust and worked with the present law; is th at correct?
Miss Fox. Yes. I practice in the southern district of New York. I have worked with the CID law to a limited extent.
Mr. Mazzoli. Then, let me ask you, these recommendations of the *New York Bar are in par t your own, your own experience as well as the collective wisdom of the panel; is tha t how it is constructed?Miss Fox. The report is the report of the Bar Association. As a matter  of procedure, it  was initia lly a report of the Trade Regulation •Committee of the Bar Association, which was adopted by the Association of the Bar, and we are here authorized to speak for the Association of the Bar. 1 am not here to express my personal views.
Mr. Mazzoli. I unders tand. Well, what I was really driving at, I guess, I thought your  sta tement made a lot of good sense because one of the personal concerns I have—and I have never practiced in the area of an titrust  and I am not particularly astute on these CID’s—it does appear tha t there could be some overreaching, and some mischievous actions taken ; and if not mischievous, at least overzealous in the disruption of a person or a business.
I am not saying the committee ought to take all of these, but  certainly I think the recommendations and observations you made are worthy of the committee’s subsequent attention because they do tend to show the potent ial here for some difficulties, unless there are certain limitations, or certain leavening pu t into this formula.So, I was just curious as to how they came to pass. Presumably, then, those on the panel who worked with this are experienced in the practice?
Miss F ox. Yes. The Trade Regulation Committee is composed of people who basically do a lot of ant itrust litigation  and consulting, and deal with the ant itru st laws in their work and thinking.Mr. Mazzoli. Well, thank you very much.
Chairman Rodino. Miss Fox, on page 5 of the bar statem ent, you state, “We agree that C ID ’s should be available to investigate incipient mergers.” And then the state men t is qualified by adding, “Beyond mergers, we oppose this provision.”
As you know, we have had the Ant itrus t Division testify on H.R.39 already, and I don’t know whether you are aware of the fact tha t •the Depa rtment of Justice does share some of the concerns which are reflected in the stateme nt about the language amending section 2 of the ACPA, and has suggested tha t present section 2(c) be amended by adding the words, “or in prepara tion for any activ ity such as mergers, acquisitions, joint  ventures, or similar transact ions which may lead to a nti trust violation.”
Do you think tha t this language tha t I have jus t brough t to your atten tion, which has been suggested by the Justice  Departmen t and
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the Monopoly Subcommittee staff limits the phrase “or in any activity 
which may lead to any ant itru st violation,” on lines 1 and 2 of page 2 
of H.R. 39?

Miss Fox . I think, Mr. Chairman, there is no reason to include in 
such an amendment “may lead to any ant itru st violation” ; I think 
tha t it should be “mergers, acquisitions, or joint ventures that,  if 
consummated, may be antit rus t violations.”

Chairman Rodino. Would you state tha t again, please?
Miss Fox. “Mergers, acquisitions, or joint ventures which, if 

consummated, may be antit rust violations.” I see no reason to include 
the broad, ambiguous language, “which may lead to any ant itrust 
violation.” I think that  would get into many unnecessary problems.

Chairman Rodino. Mr. McClory?
Mr. McClory. Thank you, Mr. Chairman.
I can understand tha t this recommendation for additional investi

gative authority in the Department of Justice could be helpful in 
developing evidence and providing information. But, could you inform 
the committee in what respect the Departmen t of Jus tice is failing a t 
the present time, or are these just  suspicions, or do you have any 
particular instances or cases where they are failing because they 
don’t have this added authori ty?

Miss Fox.  I don’t, Mr. McClory, and we as a committee were very 
disturbed tha t the Justice Department did not come forward with 
such instances. We would have felt much more comfortable supporting 
provisions of the bill if we knew of such instances. Indeed we may have 
gone further in supporting the bill if the Justice Departmen t had 
come forward and said, “In this case, and in this case, and in this 
case I needed this data  and couldn’t get it; there was no way for 
us to get i t.”

Mr. McClory. Well, you have suspicions, or you have a feeling 
tha t there could be a bette r enforcement, or more ant itru st cases 
developed with this authority?

Miss Fox.  Let me answer this way. I think there might be more 
enlightened enforcement with the adoption of the additional provisions 
we recommend, which may mean some cases are not brought; it may 
mean tha t the pre-complaint investigation discloses facts leading the 
Government not to sue. Tha t might amount to more enlightened 
enforcement.

Mr. McClory. Are you not apprehensive that  perhaps this would 
just  result in satisfying curiosity with regard to operations, withou t 
any basic anti trus t case?

Miss Fox . We do think tha t a line should be drawn, and this line 
drawing would cut off possibilities for abuse. For example, we do not  
suggest the extension of the act to allow oral testimony.

Mr. M cClory. I thank you very much. I did arrive here late, I will 
have occasion to examine your views and testimony. I than k you 
very much, and I yield back the balance of my time, Mr. Chairman.

Chairman Rodino. Miss Fox, before I yield to counsel who wants 
to clarify a point, on page 11 of your statement you state tha t the 
application of the new investigative tools to persons not  under investi
gation but  who do have information tha t is re levant  to an ant itrust 
investigation would, in the opinion of a number of your members, be 
generally unnecessary and unduly burdensome since the relevant facts 
can be learned by less burdensome means.
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Hav en ’t we always,  in opp osin g some new prov isions, or new proce 
dures, rev ert ed  to the  general  use of the  word “b urd ensome ” wi thou t 
being explici t; and  could you  tell me wh eth er or no t the re are any 
specifics t hat  you  could apply  when you  sa y the re could  be  less b ur de n
some  means?

Miss Fo x.  Yes. I appre cia te your  concern with the  word “b ur de n
some ,” and  we, as a c ommittee , would no t hav e used it  alone.  In  othe r 
words, I do n’t believe it  is the  sense of the  c ommittee  th at  the  bu rden  
on a witness is any reason  why, in itself , the Go vernme nt shou ldn ’t 
be gran ted  more power for pre -co mp laint discovery.

I will add ress yo ur  que stion specifically , bu t I ju st  wa nt  it to be 
clear th at  tho se who fel t th at powers were unnecessa ry and  could be 
used  to infli ct burden pu t a stress  on the  word “u nnece ssa ry” and  
rea lly  fel t th at  the  Go vernme nt ha dn ’t mad e its  case for need .

To addre ss yo ur  quest ion  as to the  less burdenso me  ways in which 
the Go vernme nt can  get  the  inf orm ation: The way, as a prac tic al 
m at te r,  in which it  gets  the  inform ation  mo st ofte n is by vo luntary 
coo per ation. I un de rst an d the re are some difficult problem s in vo lun 
ta ry  coo peratio n. Small comp eti tor s in an indu str y ma y often have 
fea rs of tell ing on the  larg e com pan ies in the  indu str y,  fears—if the ir 
com mu nicatio ns become kno wn—of re tribu tio n. So, m aybe some in for 
mation will no t be for thcoming . How ever , in my  experience, if a com
pa ny  feels i t is b eing un du ly r es tri cte d by anoth er  c ompan y, and  feels 
th a t it  need s relief,  it  will very ofte n give the  fac ts to the  Justi ce  
Dep ar tm en t and  coopera te to the  ex tent  nece ssary.

In  additio n to o btaining  in for ma tion through cooperat ion , the  A tto r
ne y General has the  rig ht , in theory , to get  disc overy through  the  
FT C. As I un de rs tand  it,  th at  option is general ly no t used , and  the  
Ju st ic e Dep ar tm en t would  like the  power itself , ra th er  th an  going 
throu gh  the  FT C. There  is, of course, also the  abili ty to get  the  fac ts 
dir ectly  from the  person  under inv est iga tion through the  existing 
CI I) power, and, if it is a crim inal  mat te r, through gra nd  ju ry  
proceed ings .

And the n, of course, af te r the  com pla int  is filed, witnesses can  be 
sub penae d.

Tho se members  who fel t the re should be no extensio n of CID  
powers to th ird- pa rty  witnesses bas ical ly felt  th at vo luntary coo pera
tio n would bring  forth  mo st of the  fac ts needed , and  th at otherw ise  
the dir ec t route  to the pa rty under inv est iga tion would be 
sat isf ac tor y.

Ch air ma n R odin o. On page  12, you stat e:  “T he bill should req uir e 
th at the  CI D specify wh eth er the  person upo n whom the  subpena is 
served  is under inv est iga tion, or is merely a wi tne ss.” Do you th ink 
th at  thi s would rea lly  com ply  with the  need  to assu re th at the  inv es
tig ati ve  tools  are used in a manne r to ob tai n the  fac ts in an e xpedien t 
manne r or to insure  th at the inv est iga tion is fina lly set tled?  And, 
doesn ’t wh at you are suggest ing  rea lly lim it the  pur pose of the  CI D, 
and pu t on an undue restr ic tio n?

Miss Fo x.  I do n’t th ink it is an undue res tric tion. Th e Justi ce  
Dep ar tm en t should know wh eth er this person  served  is under investi 
gat ion . That  does no t me an  th at if the  person  is firs t asked for doc u
ments as a witness, he cann ot  therea fte r become a person  unde r 
inv est iga tion. I th ink th a t subsequent option pro vides the  necessary  
flexibility .
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A person who is testifying—supposing it ’s oral testimony—really 
ought to know why he is there. This knowledge might affect his 
preparation . It  might offset the advice he gets from counsel. And 
simply as a m atte r of basic fairness, he ought to know why he is there.

Also, this protection directly answers an argument  that was made 
against extension of CID powers to witnesses by the Chamber  of 
Commerce or the  NAM—that innocent people called to testify may 
be under tremendous psychological pressure and may be ostracized as 
wrongdoers. At least a witness will know when he is only a witness.

Chairman Rodino. Well, but  don’t the Federal rules really seek a 
broader purpose in using comparable investigative  tools to get an 
accurate acquisition of the facts, and to speed things up? Aren’t you 
trying to bring about a distinction between the use of discovery 
depositions and trial depositions in order to begin to restric t and 
confine?

Miss F ox. Mr. Chairman, under the Federal rules one absolutely 
knows whether he is a witness or a party. There is no way for him not 
to know. As to your specific question, yes; the philosophy of the 
Federal rules is that all the facts should come out. We, as a committee, 
believe that all the facts should come out.

Chairman Rodino. Excuse me. Aren’t the CID’s subpenas now 
intended to assure the  coming out of the facts?

Miss Fox. Yes. If properly used a CID should get the facts out. I 
don’t really think specification of whether a person is a witness would 
slow things down, or tend to preven t the facts from coming out. I 
think the facts will come out jus t as fast if the CID specifies whether 
a person is under investigat ion or not.

Chairman Rodino. Mr. Mazzoli?
Mr. Mazzoli. Thank you, Mr. Chairman.
I was going to ask, Miss Fox, a r athe r technical question. In your 

recollection of the meetings tha t may have taken place in formulating 
these recommendations today, was there a grudging acceptance of the 
fact tha t there was a need for furtherance of the CID route, or was i t 
sort of a lusty  desire to really give the  Justice Department more; or 
was this just,  again, begrudging and was there no real enthusiasm?

I’m jus t kind of curious if you have a real recollection about the 
tenor of the meeting.

Miss Fox.  The Trade  Regulation Committee is a diverse group. 
We come with different points of view. I say quite frankly tha t some 
come with a presumption on the par t of the Justice Departmen t, 
saying, if a tool is appropria te to get out the facts, then it probably 
should be authorized. Those who come with this view generally feel 
tha t the Justice Departmen t is going to use its tools fairly and prop
erly, and tha t it doesn’t really have the resources for scrounging 
around for details it doesn’t need.

Others have a different point of view. If the Justice Departmen t 
needs more power, they say, it had better make a strong showing of 
need; and it has not. They believe tha t power should be granted 
sparingly. They fear its abuse.

Mr. Mazzoli. So, you ran the whole gamut.
Miss Fox. Yes, we ran the whole gamut. We gave it a lo t of con

sideration, with people making all the arguments for one side and the 
other.
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Mr. Mazzoli. Very good. Thank you, tha t was just sort of a little  
background for my help. Thank  you very much.

Mr. Rodino. Mr. Falco?
Mr. Falco. Miss Fox, on page 2 of your statement you express 

supp ort for, “The Departm ent’s power to obtain written  interroga
tories ancillary to a document reques t.”

You expand on tha t in pages 6 and 7. This is a very limited endorse
ment for the use of interrogatories during an investigation during ■ 
discovery. Doesn’t rule 33 provide, “Interrogatories may relate to 
any mat ter which can be inquired into under rule 26(b), and the 
answers may be used to the extent  permitted by the  rule of evidence”?

Miss Fox. Th at ’s right. To the exten t our committee states a 
position on written interrogatories, it’s very limited. The whole area 
of substantive  written  interrogatories  is an unresolved point, because 
of our differences of view.

Of course, under the Federal rules you can get very broad discovery 
with written interrogatories, and the Justice Depa rtment can, of 
course, do so af ter the action has started. The question is whether it 
ought to be able to get all of this discovery prior to start ing the action.

Mr. Falco. Well, 1 notice on page 6 you report  tha t some of your  
members supported a limited use of interrogatories, endorsed by the 
Association because they believe, “Th at helpful facts will be volun
teered” to Federal ant itru st enforcers.

Isn’t this anachronistic in light of the extensive testimony in 1962 
why the original act was necessary in tha t the Justice Depa rtment 
was not  getting cooperation; potentia l targets for investigation were 
not  coopera ting; and tha t in the perspective of the last 13 years there 
has been a well known rise in document destruction, particu larly in 
the ant itru st area? I will ment ion three tha t come to my mind, United 
States against IT T;  United States against  IBM, destruction of the 
Telex Code; and the A MPI case out in the Midwest. Concerning your 
assumption  tha t people will be volunteering during investigations, 
isn’t tha t outmoded both in light of the issues in the 1962 hearings, 
and in the subsequent facts in the course of ant itru st investigations 
in the  next 13 years, to 1975?

Miss Fox.  I ’m not sure at all tha t cooperation is outmoded. And 
I doub t tha t destruct ion of evidence has increased—although any 
such destruct ion is egregious. I don’t believe all your examples reflect 
destruc tion of evidence. For example, in the IBM situa tion there was 
destruc tion of attorneys’ work product, not the documents  themselves. 
This raises serious questions tha t many people debate, bu t it isn’t 
equivalent to destroying the basic data.

I believe tha t companies are bette r advised than ever, and are more 
frightened than ever, because of available penalties, to destroy evi
dence. There will always be some document destruction, but I think 
it is happening less.

However, I don’t think that the question of document destruction 
goes to the question of whether  substantive written interrogatories 
ought to bb allowed.

Mr. Falco. Well, perhaps I have a broader  question. Throughout 
your  statemen t it appears to me tha t it  is the basic position of the C ity 
Bar tha t investigative depositions and investigative interrogatories 
ought to be put into a full environment of adversary proceedings. 
Would th at be a fair summary?
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Miss Fox.  That is right. We believe tha t prior' to complaint it is 
probably unnecessary to have depositions and use substan tive written 
interrogatories; b ut if they are endorsed, it should be adversarial; you 
should let the person under investiga tion be present and hear the 
charges made against him.

Under the bill, as it now stands, you can have a th ird-party witness 
testifying against a person under investigation. The person under 
investigation  is n ot notified of the proceeding; he doesn’t know any
thing about it. This testimony not only can be used by the Justice 
Department; it can be sent to wholly unrelated agencies without 
notice or knowledge of the person under investigation .

Now, it may be fac tually accurate testimony, and it may be useful 
, testimony, but  it may be tha t it is not factually accurate and the

person under investigat ion never has the opportuni ty even to know 
what it says.

Mr. Falco. Well, I  just  like to postula te this assumption, if the bill
• remains as it is, without the adversarial environment or safeguards 

tha t your association deems is necessary, wouldn’t, if a complaint 
or a grand jury ind ictment follows an investigation, a defense attorney 
have extensive power to discover what was obtained  in the investiga
tion by way of a bill of particulars, interrogatories, depositions, et 
cetera, so tha t most of your concern for the adversarial environment 
is only merely delay if a case results; and, doesn’t exist and is moot 
if no case results?

Miss Fox. There may be some rights to obtain the information. 
There is a question whether a deposition taken of thi rd-party witnesses 
would or should be within the Freedom of Information Act; and I 
believe tha t Mr. Kauper said i t should not be.

However, you are assuming th at an indictment  or a case is properly 
brought. There might be reliance on inaccurate  test imony for purposes 
of bringing suit; or inaccura te testimony may be used against  a 
person in an admin istrative proceeding without  his ever knowing it.

Mr. Falco. Well, before proceeding I would just like to be clear: 
Your position is tha t you really would like to move the adversarial 
setting into the investigative stage?

Miss Fox. Well, let me step back. Firs t of all, we would not  like 
to see all of the traditional post-complaint powers extended to pre
complaint proceedings. We would like to reserve the adversarial 
stage for the period after  the complaint is issued. We do think tha t

# the Departmen t ought to have the powers necessary to get the basic 
facts before a complaint is brought, but  we do think tha t it can get 
the facts necessary to know whether a complaint should be brought 
by available means plus the extensions tha t we recommend should 
be adopted.

* Mr. Falco. Mr. Chairman, may I have a few more minutes?
Mr. Mazzoli. Certainly.
Mr. Falco. I would like to continue the analog or comparison 

between CID tools and the tools available through discovery, to 
ascertain some principles tha t are common to both. For example, in 
discovery practice, doesn’t the person wanting, or seeking, to take a 
deposition merely serve notice of taking of deposition, with the burden 
being on the other party , the proposed deponent, to seek a protective  
order if they have some reason why they think the deposition shou ldn’t 
be taken?

56 -90 0 0  - 75 - 9
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Miss Fox. Th at ’s right.
Mr. Falco. Wouldn’t tha t also be available to the person under investigation, or the proposed deponent in the investigative C1D deposition?
Miss Fox. We believe i t should be available.
Mr. Falco. Would your anxiety be assuaged if it were assumed that the provisions of the act not changed by the bill would continue to apply?
Miss Fox. I worry about the provisions of the bill inconsistent or arguably inconsistent with the Federal rules.
Mr. Falco. But the common principle is tha t the person being served with the order to be present, whose deposition will be taken, has the burden of going to the court to seek a protective  order, doesn’t »he?
Miss Fox. Yes, tha t’s right.
Mr. Falco. And under the ACPA procedures, if a person wants to resist any investigative tool, they just don’t have to respond, so •that the Attorney General has to make application to the court; or, alternatively  the targe t of the  CID has the option, already, which is merely entrenched under the bill, of going to the court in the first instance and taking the initiat ive of seeking a protective order or a motion to quash whatever  investigative  tool is served. Isn’t tha t correct and aren’t burdens thus delineated?
Miss Fox. In theory, yes. My colleague, Mrs. Schubin, jus t mentioned an important point. If the bill does extend, as i t now does to allow investigative discovery—tha t is, discovery withou t a view to bringing an action for a specific, suspected violation—there is no way even to apply fundamental concepts of the Federal rules. There are virtua lly no proper limits of discovery. And there is no way for the par ty served to know his relationship to the investigation. In other words, the right to move to quash would be an empty right, because the motion would virtually never be granted.
Mr. Falco. Well, the bill does provide for rendering inapplicable the Publicity  in Taking Evidence Act, which covers depositions in a civil case; isn ’t th at true?
Miss Fox. I didn’t hear you, I ’m sorry.
Mr. Falco. The bill presently  renders inapplicable the Publicity in Taking Evidence Act for investigative depositions unlike discovery depositions for which the congressional policy tha t depositions in discovery should be open to the public, 15 U.S.C. 30, will continue to ,apply, doesn’t it?
Miss Fox . Yes.
Mr. F alco. Is the  substance  of what you have been saying tha t you oppose rendering inapplicable the Publicity in Taking Evidence Act to investigative depositions? " *Miss Fox. The association has expressed no views on it.Mr. F alco. I think the chairman will agree tha t if you have fu rther comments, you could submit them for the committee.
Mr. Mazzoli. They would be received by the committee and made par t of the record any further comments you wish to make, or amplification of questions tha t occurred today;  they would be welcomed and would be made par t of our record.
Counsel for the minority, Mr. Polk?
Mr. Polk. Mr. Chairman, thank you.
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Miss Fox, I would like to point out tha t at least in regard to one 
aspect of section 30, title 15, you have taken  a position, I believe. 
You said tha t you oppose the exclusion of the target of the invest iga
tion from the taking of oral testimony. So, to the exten t that the 
taking of oral testimony would be in secret-----

Miss Fox. Th at ’s right.
Mr. Polk. I believe you oppose-----
Miss Fox . Th at ’s right ; we believe the testimony about  a person 

under investiga tion should not  be secreted from the person under in
vestigation. My reserva tion extended to other persons.

Mr. Polk. Fine. I would like to perhaps give you an opportuni ty to 
explain further what seems to be a fundamental premise of much of 
your position, and that  is tha t the D epartment of Justice is and ought 
to be merely a law enforcement agency. Very often you have simply 
said, “The granting of th is power would be inconsistent  with the func
tion of the Department of Justice  merely to enforce the law; it 
shouldn’t be like the FTC  tha t has investigative  powers.” Why 
shouldn’t i t be?

Miss Fox.  Yrou are right—it certainly is the consensus, and more or 
less the assumption, of our committee that the Justice  Dep artm ent is 
an enforcement agency and should not  have investigatory functions  
regarding competition policy.

There are now two ant itru st organizations in Government: the 
FTC  and the Justice  Department. The FTC has investigative powers 
and duties generally, along with its adjudicatory  duties anti powers.

The Justice Department is in the executive branch. It  is basically an 
enforcement body. It  has limited resources, although efforts are being 
made to get it more. There are many potent ial cases t ha t should be 
investigated. There are policy questions to be dealt with: What cases 
should be brought? Investiga tions of what probable violations should 
be pursued? Wha t par t of its resources should be devoted to hard
core violations? Wha t par t should be devoted to developing areas of 
the law—structu ral monopoly, whatever  performance of these func
tions requires thinking, direction, and commitment of money and staff. 
These are the things that , in our view, should basically occupy the 
Justice  Department.

Mr. Polk. I note tha t you do not  mention the Dep artm ent’s 
partic ipation in regulatory agency proceedings.

Miss Fox . I did not.
Mr. Polk. Does your committee frown on that?
Miss Fox. I ’m sorry?
Mr. Polk. Does your committee frown on tha t participation?
Miss Fox. No. The Justice Departmen t is and should be extraor

dinarily knowledgeable in the antitrust-regulato ry area, and has 
expertise to contribu te in tha t area of the law.

Functions of some administrative  agencies are intimately  related 
to those of the Departmen t. An example is the once pending IT T- 
ABC merger. The Justice  Departmen t partic ipated before the FCC. 
That seems logical. Also, the Justice Depa rtment participates in 
shaping the direction of regulatory laws insofar as they reflect or 
relate to competition policy—the trucking law, the airlines law, 
et cetera. They should be doing this thinking and making these 
contribut ions. Th at is a proper use of their expertise.
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How ever , wh eth er the  Divi sion  should be con duc ting  gra ssroots inv est iga tions with a veiw to formu lating policy , as opposed to lend ing their  exp ert po int  of view’ th at  they hav e gained from the ir enfo rceme nt  func tion , is anoth er  questio n. I t is tne  comm itte e’s view th at  the  Divi sion is no t the  body th at  ough t to be doing grassroots explo ratory  invest iga tion s.
Mr. Polk . So, alth ough you  believe  the  Dep ar tm en t of Justi ce  serves a valuab le purp ose in rega rd to pa rti cip ati ng  before  these agenc ies, you  do n’t believe it ’s so valuab le th at  they  should have  the use of C lt ) au thor ity  with resp ect  to th at . Is th at  your posi tion?Miss Fo x.  No. I don’t deroga te the  Dep ar tm en t’s fun ctio n before agencies. I simply do n ot  t hin k th at  it is th e body th at  ou ght to extend  its  resources to gra ssroots invest iga tions for admi nis tra tiv e reasons,  as opposed to brin ging actions .
Mr.  P olk. Well, if we may move from policy to a more tech nical po int , with regard  to section  5(b) of the cu rre nt  a ct—I believe counsel refe rred  to th at  earl ier— the  tar ge t of a CID  may pe titi on  the  cour t for an order mod ifying or se tting  aside such a dem and . At th at  point , the re is rule  26 of the  Fed era l Rules of Civil Pro cedures regard ing  pro tec tive orders ; is th at  app licable  in view of sec tion  5(e) of the  cu rre nt  ac t which says , “T o the  ex ten t th at  such  rules ma y have app lica tion and are no t inconsis ten t with the  provis ions of thi s chapter , the  Fed era l Rule s of Civil  Pro cedure  sliall apply  to any  petit ion  und er the  ch ap te r.” ?
Miss  Fo x.  On the  face of the  pre sen t bill the re are ma ny area s where the  Fed era l rules  would  necessar ily hav e limited  app lication because of specific prov isions inc onsis ten t with app lica tion of the  rules.  One would be the  lim ita tion of the  rig ht  to objec t to dep osi tion  questio ns.  Anoth er would arise from the  fac t th at  the  bill allows use of the  CI D power for admi nis tra tiv e and reg ula tory proceedings,  so th at one cannot know the  limits of the  inv estigation ; in fact, there may be vi rtu all y no limi t.
Mr.  P olk . Of course, under the prese nt ac t the  lim its are with reg ard  to a pe titi on  th at  has  been  filed.
Miss Fo x.  I would have to stu dy  the  prese nt ac t to see w’hether the re may be prov isions inconsis ten t w’ith  app lication of the  Feder al rules. I would wor ry th at  there ma y be inconsis tencies.However , the  issue comes up in its  mo st troublesom e form only  when you extend  the  CID  powers  to na tura l persons, oral dep osi tions , and inv est iga tive discovery.
Mr. M azzoli. T he gentl em an’s time  has expired.
I would like the  record to reflec t th at  Ms. Jo rdan  and Mr . Ra ils back arc with  us. We will now recess, to reconvene at  10:30, following the  quo rum  call.
[Whereupon,  at 10:15 a.m. a recess was tak en until 10:35 a.m.]Mr. Mazzoli. The com mittee  will be in order. If I un de rst an d cor rec tly,  Miss Fox, you have some furth er  words and  fu rth er  st a te me nts  that  you wish to make a m at te r of record?
Miss Fo x. es, Mr . Chairma n. A numb er of the  members  of the  com mittee  raised quest ion s abou t the  appli cab ilit y of the Federal  rules.
Section 5(e) prov ides  th at  the  Federal rule s shou ld be appl ied,  to the  exten t th at  they  ma y be app licable an d are no t incons iste nt.
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I think tha t the words of 5(e) might be clarified. But , passing tha t 
for a moment, I think tha t a provision mandating that the Federal 
rules apply where they are not  inconsis tent with any provision of 
the act would be generally sufficient if there were no pre-complaint 
right to oral testimony and no r ight  to use the CID for regula tory and 
administrative discovery. If you wish to allow administra tive or 
regulatory use, there is no easy way to make Federal rule protections 
applicable. If  you wish to allow oral discovery, we think  inconsistencies 
with the rules that appear on the face of the bill should be cured. 
These include the provisions disallowing the rights of objection and 
cross-examination, and contemplating no notification when a third-  
party witness is called to testify.

Mr. Mazzoli. Are those inconsistencies a ma tter of draftsmanship?
Miss Fox. Both a m atte r of draftsmanship and of policy.
Mr. Mazzoli. Policy?
Miss Fox. There are importa nt policy questions raised—the 

question of whether the person under invest igation has the righ t to 
get notice to come and cross-examine; t ha t is an importa nt question; 
whether he has the right to object—assuming that he is there either 
because he is under investigation or the bill is chan ged; and whether 
his counsel has the right to make a stat eme nt on the  record. These are 
matt ers of policy. They are m atters regarding the  fundamenta l right to 
counsel.

Mr. Mazzoli. Th at is for this committee to decide.
Miss Fox.  Th at is right.
The argument we have heard against the right  to cross-examine, 

and against the right to make s tatem ents  on the record, is that defense 
counsel will so clut ter the record and use strategies to complicate 
and delay  th at the Government will never complete pretrial  discovery. 
Of course, tha t may be a possibil ity; counsel may use strateg ies for 
delay; that is a risk; but  the committee  believes that  the right to 
cross-examine and the right to counsel are so fundam ental tha t they 
should be extended.

Mr. Mazzoli. Well, we thank you very much. Does counsel w ant 
to pursue this?

Well, if not, we than k you very much for your testimony. And, 
as I mentioned earlier, the subcommittee would be delighted to receive 
any further stateme nt that you might have, an after thought, or upon 
reflection you might wish to add, to amplify your testimony today.

We thank you very much, you and your colleague, for your help 
today.

Miss Fo x. Thank you.
[The prepared statement of Eleanor  Fox  follows:]

Statement of the Association of the Bar of the City of New York by 
Eleanor M. Fox, Chairperson, Committee on Trade R egulation

My name is Eleanor M. Fox. I am Chairperson of the Committee on Trade 
Regulation of the Association of the Bar of the City of New York.

The Association of the Bar of the City of New’ York (which I shall call the 
“City Bar” ) consists of more than 10,000 members, many of w'hom practice in 
the field of ant itru st among others. The City Bar includes attorney s in private 
practice representing plaintiffs and defendants, and it includes attorneys who 
are serving or have served with the Department of Justice or the Federal Trade  Commission.
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On behalf of the City  Bar, I am pleased to accept your i nv ita tion to tes tify  on H.R.  39.
H.R. 39 would broaden the Depar tment  of Jus tice’s pre-c omplaint  discovery powers in a  n umber of important respects , and it may be read to give the Department new inve stigatory powers as well.
The City  Bar’s view of the bill is mixed ; that  is, it supp orts  the bill in p ar t and opposes it in par t. It  wholly suppor ts the view that  the  Dep artm ent  of Jus tice  should have the  necessary powers to investiga te an tit ru st violations prior to suit.  Indeed , it believes th at  sufficiently full and carefu l pre-complaint  investigat ion may  often  result in a decision not to  sue.
To advance this end, the  City Bar supp orts  an extension of the  Civil Process Act to allow inves tigat ion of mergers prior to the ir consummation; it suppor ts extension of the  CID powers to natural persons under investiga tion if im porta nt Constitu tional and other personal protections are extended, and it  suppor ts the De partm ent’s power to obta in wri tten  inter rogatories ancill ary to a docu ment requ est from persons under investigation .
However, the  City  Bar believes th at  the CID  power should have limits. There  is a poin t beyond which, in our view, the  usefulness to the  Gove rnment of this aid in an tit ru st enforcement is minim al; the necessary facts  can be learned in other ways, and  the  o ppo rtunity for abuse of personal and company rights is g rea t and is no t outweighed by a proper Governmental purpose. Thus, we oppose the  use of the CID  power to obtain oral testimony from thi rd pa rty  witnesses. We oppose the  extension of the  CID  power  to aid in exploring the  amorphous  realm of acts th at  “ may lead to any an tit ru st violation”—a grant of authori ty we believe more nearly suited to investig ative  and  regu latory bodies than to enforcement bodies. And we oppose an expansive use of the CID  power for the  purpose  of gett ing evidence  in Federal adm inis trat ive  and regu latory proceedings.Within these outer limits, we have  widely differing views. Some members approac h the  increased discovery powers with skepticism; cite the  experience of Watergate in expressing fears of bureaucratic  abuse, and feel th at  the Attorney General  and Assis tant Atto rney  General have not  shown th at  such potentia lly far-reaching pre-c omplaint  discovery is needed. Other  members  of the Committe e expec t th at  discovery will be conducted and used in good faith for authorize d purposes , and believe th at  the Depar tme nt of Justice should have all reasonable  powers to inves tigate, and confirm or cont rove rt, the  existence  of suspected violations.
We do, however, tak e a strong position on one add itional point:  We believe t ha t the bill conspicuously omits  a var iety of available protection s for the persons on whom the CID  is served and for the persons under investigation. For example, one whose deposition  is take n may “n ot refuse to answer any question, nor by himself or thro ugh  counsel int err up t the  examina tion by making objections or sta tem ents on the  rc o rd ,” except th at  he may refuse to answer  on grounds of privilege  or self- incrim ination; and the person under investigation is ent itled to no notice  of deposi tions of thir d party  witnesses  and has no r igh t to appear and  cross-examine these  witnesses—even though the  te stimony so obta ined  may l ate r be used against him withou t his knowledge before a wholly differen t body  on a wholly different ma tte r. We believe th at  if new powers of the type proposed are to be legislated,  important Constitu tional and personal protectio ns m ust be extended to the  persons from whom discovery is sought and the persons unde r investiga tion.

A N A LY SIS  O F T H E  PR O PO SED  PO W ER S

There are seven important respects in which the  bill extends existing  law, and I would like to  deal briefly with  each of these, 
f. Investigation of inc ipient  violations

H.R.  39 would exten d the  scope of the De partm ent’s pre-complaint  investiga tion  to “any act ivi ty which may lead to any an tit ru st violation.”  Title II  of S. 1284, the bill’s cou nte rpa rt in the  Senate , would fur the r extend this provision by permit ting  the Depar tment  to asce rtain  whether  any person "is about to engage in . . . any activ ities  which may lead to any  a nt itr us t violation.”This provision would give the  Depar tment  CID  powers to investiga te planned mergers and all o ther  inchoa te violations.
We agree that  CID s should be available to investiga te incipient mergers. The CID should not be unavailab le merely because the  merger  has no t been consum mated ; indeed, the  period  just prio r to consummation is precisely the  time when investigato ry powers are most imp ortant .
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Beyond mergers, we oppose this provision. No case has been made for extension 
of the CID powers to the vague category  of “ activities which may lead to any 
antitrust violation.” The Department of Justice, in the testimony on its behalf, 
has not even suggested a circumstance, apart from mergers, for which this language 
is designed. Much less has i t shown need for powers of discovery into these unde
fined prospective violations.
2. Natural persons

There seems to us to be no reason why pre-complaint discovery available against  
corporations and other business entities under investigation should not also be 
available against individuals under investigation. In principle, we support such 
an extension. However, we worry about the lack of safeguards to protect the 
rights of individuals and we cannot support the extension unless safeguards are 
accorded.

With respect to document discovery, we note th at the proposed legislation does
• not provide any right to object on grounds of self-incrimination. To require a 

natural person to produce documents that  might be self-incriminating may 
create Constitutional problems if there are no provisions for immunity. We 
believe i t should be made clear that  objection on the grounds of self-incrimination 
is available in a demand for production of documents.
3. Written interrogatories

Written interrogatories may often be necessary in aid of and ancillary to a 
document request. With addition of certain safeguards we support extension of 
CI D powers over persons under investigation to include such discovery rights.

As to more substantive written interrogatories, we express no view. Some 
members are not convinced that the Department  has a  need for this pre-complaint 
discovery. They  believe that interrogatories are not likely to produce facts dam
aging to the putative defendant, that helpful facts will be volunteered, and that 
any tangential util ity of substantive written interrogatories is outweighed by a 
large potential for burden and abuse. Others view written interrogatories as a 
potentially important pre-complaint aid that  ought to be available for such 
occasions as the Department should find appropriate.

If you support the principle of written interrogatories addressed to natural 
persons, we strongly urge that objection on the grounds of self-incrimination 
expressly be made availab le; and we urge that the answering party (corporate or 
natural) be accorded the other basic protections of the Federal Rules of Civil  
Procedure.
4. Oral testimony

The provision for the taking of oral testimony pursuant to a CI D is probably 
the most far reaching and controversial of the proposed amendments to the Civi l 
Process Act.

We would oppose this power unequivocally without the addition of important 
protections. Even with such protections, our consensus is against this extension 
on the grounds that  (1) no case has been made for the need for oral testimony 
prior to suit, and (2) the burden, and the opportunities for harassment and other 
misuse, outweigh possible marginal benefits to the Government.

In arguing for extension of the CID powers to cover oral testimony, the Depart- 
e  ment of Justice cites, among other things, the fac t that similar powers have been

given in the antitrust field to the Federal Trade Commission.
The analogy to the Federal Trade Commission is not helpful. The Federal 

Trade Commission has im portant investigative functions, including those relating 
to general economic effects of acts, practices and business structure, while the 
Division’s responsibilities are essentially for enforcement. Broad powers, similar

* to those of the FT C, were considered and rejected prior to enactment of the 
existing Antitrust  Civi l Process Act. The Attorney General’s National Committee 
to Study  the Antitrust Laws stated the following recommendation in 1955:

“ We reject the proposal for legislation authorizing the Department of Justice 
to issue the type of administrative subpoena typic ally employed by regulatory 
agencies. Unlike the Federal Trade Commission, for example, the Department of 
Justice is entrusted only with law enforcement. The grant of subpoena powers 
suggests broader regulatory  powers, structural reorganization, a system of hearing 
officers and a panoply of administrative procedural protections which the Com
mittee is not prepared to recommend. We would, in addition, disapprove any 
subpoena power that would permit prosecuting officers in a ntitrust investigat ions 
to summon sworn oral testimony by  placing businessmen under oath in the



absence of a hearing officer and like safeguard. Such authority is alien to our 
legal traditions, readily susceptible to grave abuse and, moreover, seems un
necessary.” 1

If, however, you should favor the use of the CID to compel oral testimony, we 
have strong recommendations for the addition of protections.

(1) As the bill now stands, all persons under investigation but not testifying, 
and their counsel, may be excluded from the examination. Indeed, they are 
not entitled to any notice of it. We believe that all persons under investigation 
or their counsel should receive reasonable notice of the examination and 
should be entitled to attend and cross-examine. These are fundamental 
rights.

(2) The bill now gives the deponent only a limited right to obtain a copy 
of his testimony; for "good cause” he may be limited to inspection of his 
transcript. There is no right given to any person under investigation to obtain 
a copy of a transcript, unless he was the deponent. We believe that the 
deponent and all persons under investigation should be permitted to receive 
a copy of the testimony.

(3) The bill provides that the deponent "shall not refuse to answer any 
questions, nor by himself or through counsel interrupt the examination by 
making objections or statements on the record,” except for "privilege, or 
self-incrimination, or other lawful grounds.” We believe that the deponent 
or his counsel should be permitted to make all objections permissible under 
the Federal Rules; that he should be permitted to refuse to answer in situa
tions appropriate in federal practice; and that there should be no ban against 
statements on the record. The bill as it  now stands is an undue limitation on 
the right to counsel.

(4) The bill provides no right to review, correct or c ertify  testimony. The 
deponent should have these rights.

(5) The other protections of the Federal Rules, including particularly 
Rule 30, should be available. This would include the right to move to ter
minate or limit testimony on a showing that the examination is being con
ducted in bad faith or to annoy, embarrass or oppress.

5. Discovery from witnesses
The proposed power to compel testimony and get  other discovery from persons 

not under investigation, but "with information relevant to”  one, is similarly 
controversial. Analogous language was contained in prior versions of the original 
Antitrust Civil Process Act and was eliminated, apparently on the grounds that 
it is unfair to subject a witness to the burdens of pre-complaint discovery, and 
that  there is generally no need for the extension because in most cases witnesses 
are cooperative.

While a number of our members would grant limited rights of pre-complaint 
discovery against witnesses— particularly if restricted to document requests and 
possibly also to written interrogatories, a number of others believe the extension 
generally unnecessary and unduly burdensome.

As to the provision extending the CI D powers to allow oral testimony from 
parties not under investigation, we oppose it. We think the relevant facts can be 
learned by less burdensome means and without such an expensive grant of powers.

If you should support the proposed extensions regarding third party witnesses, 
we strongly urge that certain substantive protections should be accorded and 
certain technical changes should be made. These include:

(1) The bills should require that the CI D specify whether the person 
upon whom it is served is under investigation or is merely a witness.

(2) All persons under investigation should have the right to obtain copies 
of all written discovery, subject to deletion of confidential proprietary 
information as necessary, and they should be notified of all depositions of 
witnesses and should be given the right to attend by their counsel, to cross- 
examine, and to obtain a copy of the transcript of testimony.

(3) The witness served with a CI D should have the benefit of all the 
protections we urge for persons under investigation.

1 Th e A n ti tr u s t Di vi sio n ch al le ng es  th is  ch ar ac te ri za ti on  of  it s rol e, s ta ti n g  th a t  al th ou gh it  is  pri m ari ly  a law en fo rc em en t ag en cy , in  re ce nt ye ar s it  ha s hecome  one of th e pr im e 
ad vo ca te s of co m pe tit ion pol icy . If  th e new  po we rs  are  so ug ht  w ith a vie w to w ar ds de ve lop
m en t of po licy ra th er th an  in ves tigat io n  of vi ol at io ns , th e bi lls  may  ha ve  a br oa de r re ac h th an  th ey  are  comm only un de rs to od to  have .
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6. Use of evidence secured through CID powers to investigate violations in other
investigations, proceedings and cases

The Department’s main thrust in support of this provision appears to be 
economy; i.e., that  it would be wasteful to require the Department and adminis
trative agencies to duplicate evidence already in the hands of the Department.

We support the concept that  the Department should have the right to use 
documents secured in one investigation in a related investigation, proceeding or 
case. Thus, if the Department obtains documents from IT T to investigate an 
IT T- ABC  merger, it should be free to use those documents in connection with its 
participation in FC C proceedings regarding the same matter. Beyond this, how
ever, many of our members fear that the provision is a license to the Department  
to create a dossier on companies and individuals for unspecified future use. We 
worry, too, about the loss of confidentiality of proprietary documents thus used.

If you favo r this amendment, we believe tha t the bill should be made clear that 
the CID is to be used only for an authorized, specified purpose (that is, investiga
tion of a certain suspected civil violation); and if it becomes necessary or appro
priate to use the discovery so obtained in other proceedings, reasonable notice of 
such intended use should be given to the party from whom the discovery was 
taken and the person under investigation.
7. Use of CID  power to get evidence for administrative and regulatory proceedings

H.R. 39 provides that:
“ The Antitrust Division, while participating in any Federal administrative  or 

regulatory agency proceeding, shall not employ the authority granted by this 
Act to obtain information or evidence for use in such proceeding where an adequate 
opportunity  for discovery is available under the rules and procedures of the agency 
conducting the proceeding.”

The provision implies that the Division may use its CI D powers to obtain 
evidence for use in administrative and regulatory  proceedings where there is no 
adequate opportunity for discovery under the procedures of the relevant agency. 
The Hart-Scott Bill, S. 1284, would specifically permit the Division to utilize 
CID powers to obtain information for use in regulatory agency proceedings, and 
Assistant Attorney General Kauper has endorsed this approach over that con
tained in H.R. 39.

We strongly oppose the provision, both for its express language and the far- 
reaching authority it implies. We do not believe that the CI D powers should be 
available for such administrative and regulatory purposes. We are particularly 
concerned about the enactment of this provision in the context of the present 
form of the bill. The taking of oral testimony from witnesses for use in legislative  
proceedings, without the protections of the Federal Rules, and with the testify ing 
party having only the most limited right of objection, provides in our view far too 
much latitude with too few safeguards and too little relationship to proper needs 
of the Department.

CONCLUSION

We appreciate the work that  has gone into this bill. We believe, as the bill 
suggests, that the Department of Justice should have the power to obtain the 
facts necessary to a well-considered determination of whether to bring antitrust 
litigation. To the extent we are convinced that it needs broader powers to obtain 
these facts,  we support extension of the Antitrust Civil  Process Act, qualified by 
important Constitutional and other protections.
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Report  on
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(S. 1284; H.R. 39)

By The Commit tee on Trade Regulation

IN TR OD UC TION

S. 1284 and H.R. 39 would amend the Antitrust Civil Process Act to 
increase the Justice  Departm ent’s powers of pre-complaint discovery. The 
Department now has the power to compel production, by corporations and 
other  business entities under investigation, of documents relevant to civil 
antitrust violations. This procedure, involving Civil Investigative Demands 
(“CIDs”), would be expanded by  the proposed legislation to allow pre
complaint discovery: (1) against natural persons as well as legal entities,
(2) by written interrogatories and oral deposit ion as well as documents re
quests, (3) from third party witnesses as well as parties under investigation, 
and (4) regarding incipient as well as comple ted violations. Also, the bills 
would allow attorneys in the Antitrust Division to use the information so 
obtained in actions, proceedings, or investigations in which they appear 
other than the one for which the demand was issued, including proceedings 
of other agencies; and they would allow the Department to use CID powers 
to obtain evidence for use in administrative or regulatory proceedings in 
which it is participating.

The bills conspicuously omit a variety o f available protections  for the 
persons on whom the CID is served and for the persons under  investigation. 
For example, one whose deposition is taken “shall no t refuse to  answer any 
question,  nor by himself or through counsel interrup t the examina tion by 
making objections or statements on the re cord” [except he may refuse to 
answer on grounds of privilege or self- incrimination]; and the person under 
investigation is entitled to  no notice of depositions o f th ird party  witnesses 
and has no right to appear and cross-examine such witnesses — even though 
the testimony so obtained may la ter be used before a wholly different 
agency on a wholly different  mat ter.

Federal Legislation Report No. 75-3  (June 20 , 1975).
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Th e Com m itt ee  su pp or ts  th e view  th a t th e A nti tr ust  Div ision sh ou ld  
have reas on ab le  access  to  th e facts necessa ry fo r pro pe r an ti tr ust  en fo rc e
me nt . It  bel ieves th at th e Div isio n sh ou ld  (and  th er ef or e m us t hav e th e 
necessa ry po wers to ) inve stiga te pr io r to  su it th e fact s un de rlyi ng  a vio 
la tio n;  inde ed  it  bel iev es th a t su ff ic ient ly  ful l an d ca re fu l pr e- co m pl aint  
investiga tio n ma y of te n re su lt in a de cisio n not to  sue .

To  adva nce thes e en ds , th e Com m itt ee  su pp or ts  an  ex te ns io n of  the 
A nt it ru st  Civil Pro cess A ct  to  allow  inve sti ga tio n of me rgers  pri or to  
thei r co ns um m at io n;  it  su pp or ts  ex te ns io n of th e CID  po wers to  na tu ra l 
pe rson s un de r inve sti ga tio n if im port an t C on st itut io na l an d oth er  per 
son al pr ote ct io ns,  de ta ile d be lo w, are ex te nd ed , an d it  su pp or ts  th e De
par tm en t’s po w er  to  ob ta in  w ri tten  in te rrog at or ie s an cil lary  to  a doc u
men t re qu es t from  pe rson s un de r inve stiga tio n.

Ho we ver, th e Com m it te e be lieves th at  th e CID  po w er  sh ou ld  hav e 
lim its . Th ere is a poin t be yond which , in ou r view, th e usefulne ss  to  th e 
Gov ernm en t of  th is aid  in an ti tr ust  en fo rc em en t is min im al ; th e nec essar y 
facts  can be  learne d in  o th er  an d bett er wa ys , an d th e opport un it y  fo r 
abuse  of  pe rson al  an d co m pa ny  rig hts is grea t an d is no t ou tw ei gh ed  by  
a pr op er  Gov ernm en tal pu rp os e.  Th us , th e Com m itt ee  op po se s th e use  of  
th e CID  po w er  to  ob ta in  ora l te st im on y from  th ird par ty  wi tne sse s, an d 
m os t mem be rs  of  th e Com m itt ee  wou ld  no t su pp or t ex te ns io n of th e 
CID po wers to  oral te st im on y eve n of  co mpa nies  und er  inve stiga tio n.
Th e Co m m itt ee  oppo ses th e ex te ns io n of  th e CID  po w er  to  aid in ex 
plo rin g th e am or ph ou s realm  of  ac ts th at “ ma y lead  to  any an ti tr ust  
viol at io n”  — a gr an t of  au th ori ty  we believe mor e ne ar ly  su ited  to  inves
tigative an d regu la to ry  age nci es th an  to  en fo rc em en t bo dies . And  th e 
Com m itt ee  likew ise  op po se s an expans ive  use  of th e CID  po w er  fo r th e 
pu rp os e of ge tti ng  ev idence  in Fe de ra l ad min ist ra tiv e or  regu la to ry  pro 
ceedin gs.

Wi thin these oute r lim its , th e mem be rs  of  th e Com m it te e hav e di ff er 
ing view s on  th e ap pr op ri at e scop e of  a revis ed  Civil Pro cess Act  — 
whe th er , fo r ex am ple,  w ri tten  in te rrog at or ie s n o t an ci lla ry  to  a do cu 
men t re qu es t are reas on ab ly  necessa ry an d sh ou ld  be  au th or iz ed ; w he th er  
CID discovery  again st th ird pa rt y  wi tne sse s sh ou ld  be  per m it te d , and 
w he th er  dis covery so ob ta in ed  sh ou ld  be ava ilable  fo r use  be fo re  ot he r 
agencies.  So me  mem be rs  of th e Com m itt ee  ap pr oa ch  such  inc reased  
po we rs of th e D ep ar tm en t with  skep tic ism ; ci te  th e ex pe rien ce  of Wa ter 
gate in expressin g fea rs of  bu re au cr at ic  abuses,  an d fee l th a t th e A ttor ne y 
Ge neral  an d Ass ist an t A ttorn ey  Gen eral hav e no t sh ow n th a t such  p o te n
tia lly  far -re achin g pr e- co m pl aint  dis covery is ne ed ed . O th er  mem be rs  of 
th e Co m m itt ee  ex pe ct  dis covery to  be  co nd uc te d an d used  in go od  fa ith  
fo r au th or iz ed  pu rp os es , an d bel iev e th a t th e D ep ar tm en t o f Ju st ic e 
shou ld  hav e all reas on ab le  po wers to  inve stiga te,  an d co nf irm  or  contr o
ve rt,  th e ex is tenc e of  su sp ec ted violat ions .
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The Co mmitt ee  str ongly  urges th at , if new  p ow ers  o f th e ty pe  p ropo sed 
are to  b e leg isla ted , im po rtan t Co ns tit ut io na l and perso na l pr ot ec tio ns  m us t 
be ex tend ed  to  the perso ns fro m wh om  disc ove ry is sou gh t an d the  p ers ons 
un de r inv estigation .

HISTORY

Prior to  the  en ac tm en t of  the an ti trus t Civil Process Ac t in 19 62 ,1 the 
Ju st ice Dep ar tm en t ha d four  possib le metho ds  of  obtaining  i nf or mat ion on 
which to  b ase a civ il an ti trus t su it:  vo luntary co op er at io n, 2 grand ju ry  in 
ve sti ga tio n, 3 the  p re-com plain t inv estigato ry powe rs of th e Fed era l Trad e »
Comm iss ion , on r eq ue st of  t he A tto rn ey  Ge neral ,4 and the  bri nging  o f s uit  
and  then  using  t he  disc overy pro vis ion s of  t he  Federal Rules of  Civil Pro ce
du re .5 Th e presen t A nt itr us t Civil Proc ess Ac t can be trac ed  b ack to  the  
1955 repo rt  of  the  Atto rn ey  Gen eral ’s N ati on al Co mmitt ee  to  St ud y the *
A nt itr us t Laws,  w hich fo un d th e abo ve metho ds  inad eq ua te  an d endo rsed  
a g ran t to  the  De pa rtm en t of  Jus tice  of  G reater  inve stig ativ e au th or ity in 
civil an ti trus t mat te rs  through the  veh icle  o f the  Civil Inv est iga tive Dema nd 
(CI D). 6 The Supre me  C ou rt gave fu rthe r im pe tus to  thi s prop osal wh en it 
hel d in Un ited Sta tes  v. Pro cte r &  G am ble1 th at  the J us tice  Dep ar tm en t’s 
proceedin g by way of  grand  ju ry  inv estigation  in ins tan ces in wh ich  it had 
no in te nt  to  b ring  a criminal  su it co ns ti tu te d an abu se of  process.

Bills to  gran t pre-complain t discov ery  powe rs were in trod uc ed  in the  
84 th  throug h 87 th  Congr esses,8 an d,  in 1962, af te r ext ensiv e hearings, 
the  A nt itr us t Civil Proc ess Ac t was pas sed  in a form  closely fol low ing  
the  reco mmen da tio ns  of  th e 195 5 A tto rn ey  Ge ne ral’s Com m itt ee ’s r ep or t.

In  its prese nt fo rm , the  st at ut e gives th e Ant itr us t Division the  powe r 
to  comp el a pro spectiv e civil de fe nd an t (o th er  th an  a na tu ra l pe rson )9 to 
pr od uc e do cu men ts at  the invest iga tive  stage of  a pr oc eedin g be fore  a 
co mplaint  has  bee n file d. Th e de man d mus t state the na tu re  of the co n
du ct  co ns tit ut ing the alleged  viola tio n and mus t des cribe the do cu men ts 
to  be  prod uc ed  wi th su ffi cie nt pa rt icul ar ity  to  iden tif y them  fairl y.10  The 
de man d may  no t seek  privilege d do cu men ts , no r may it co nt ain that  
which  wo uld  be cons ide red un reason ab le if co nt aine d in an an ti trus t 
gra nd j ur y su bp oe na .11 Ex am inat ion of  the do cu men ts pr od uc ed  in re
spo nse  to  the  CID is re str ic ted to  the Dep ar tm en t of  J ust ic e ,12 and the «
orig ina l do cu men ts are to  be  re tu rn ed  on  requ es t if no  case  or  pr oc ee d
ing aris ing from th e inv estigation  has  been in st itu te d with in  a rea son abl e 
tim e. 13 The Act pro vid es for en fo rcem en t of  the de man d by the  Dep ar t
m en t14 an d for  the  tes tin g of its suf fic ien cy in the fed era l di st ric t co ur t •
by the co mpa ny  se rved .15

Th e co ns tit ut io na lit y of the  Ac t un de r th e Fou rth  A m en dm en t’s pro 
hibi tio n aga inst  un reason ab le sea rch  and seizure was up he ld  in Pe tit ion  o f  
Gold Bo nd  Sta mp  Comp any.* 6
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Fur th er  inv estigative  po wers we re so ug ht  by  th e D ep ar tm en t in 1974  
wh en , in respon se  to  th e Pre side nt ’s an ti- in flat io n message to  Co ngres s urg
ing a “ re tu rn  to  th e vig orou s en fo rc em en t of  th e an ti tr ust  l aw s”  as on e 
me ans  of  increa sin g pr od uc tivi ty  an d co nt aini ng  p ri ce s,17 a b ip ar tis an  bill 
(H .R. 13992)  was  in tr od uc ed  b y th e Ch ai rm an  of  the  Ho use Com m itt ee  on  
the J ud ic ia ry  an d his  Re pu bl ican  co unte rp ar t.  No  hear ing s we re he ld  o n 
the bil l du rin g th e 93 rd  C ongre ss an d it  was  r ei nt ro du ce d in th e 94t h 
Congr ess  as H.R . 39 . In  M arc h of  19 75 , Se na to rs  Har t an d S co tt  includ ed  a 
sim ilar  b u t br oa de r pr op os al  as par t o f th ei r co mpreh en sive  a n ti tr ust  im 
prov em en ts bi ll,  S. 12 84, 18  an d on  A pri l 21 , 19 75 , Sen at or  Fo ng , fo r him
self  a nd  Se na to rs  H ar t an d Sco tt , in tr od uc ed  S . 16 37 , a du pl ic at e of  
H.R.  39.

Th e pr op os ed  leg isl ati on  seeks to  ex te nd th e D ep ar tm en t’s civil inv es ti
gative po wers in th e im po rt an t resp ec ts de ta ile d on  p age 1 su pra .19

NE ED  FO R TH E LE GI SL AT IO N

Th e bas ic ra tio na le  in su pp or t of  t he  bil ls is c on ta in ed  in th e A ttor ne y 
Gen eral ’s le tter  of  A pri l 4,  1974  to  th e Sp ea ke r of  the  Ho use ac co m pa ny 
ing th e pr ed ec es so r bil l in th e 93 rd  C ongre ss,  H.R . 13 99 2. 20  Th e le tt e r ad 
vises, fi rs t, th a t th e leg isl at ion seeks (1) to  co rr ec t th e de cis ion in United  
Sta tes  v. Union  Oil o f  Cal ifo rn ia, 21  wh ich  he ld  th a t th e D ep ar tm en t co ul d 
no t issue a C ID to  inve sti ga te  a  me rger  w hich  ha d no t yet  be en  co ns um 
m at ed  b ecause  no  vi ol at ion of  la w ha d oc cu rred , an d (2) to  clar ify  th at  evi
de nc e ob ta in ed  b y a CID may  be used  in cases ot he r th an  th os e arising ou t 
of  t he  inv es tig at ion th a t gave rise to  th e CI D. 22  Ho we ver, th e m aj or  p ur po se  
of  t he  legis lat ion , as st at ed  in th e A ttor ne y G en eral ’s l et te r,  is “ sim ply  [to ] 
ma ke  ava ilable  to  th e A ttor ne y Ge ne ral  th e sam e an ti tr ust  inve sti ga tory  
po wers in civil inve sti ga tio ns  th at he no w has in cr im inal inve sti ga tio ns , an d 
prov ide him  w ith  au th ori ty  sim ila r to  th a t of  t he  Fe de ra l Tr ad e Co mmi s
sio n. ” 23 Th e le tt er  also  no te s th at sim ilar po wers hav e be en  g ra nt ed  to  a 
nu m be r of st at es ’ A ttor ne ys Ge ne ral in inv es tig ati ng  v io la tio ns .24

Th e A ttor ne y Ge ne ral cr iti cize s the lim ita tio ns  p lace d in th e 1962 legis
la tio n as hav ing  “ le ft  th e Act  fa r fro m mee tin g es senti al inve sti ga tory  needs 
of  t he  D ep ar tm en t’s A nti tr ust  Divis ion ; an d he  a sser ts th at “ th e sam e 
rea sons  th a t su ppo rt ed  e na ct m en t of  t he  Civil  Pro ces s Act  sp ea k fo r th e 
A ct ’s ex pa ns io n. ” Ho we ver, we no te  th at a nu m be r of  t he  ad di tion al  p ow 
ers pr op os ed  b y th e legisla tio n ha d ap pe ar ed  in bill s fo r th e in iti al  Civil 
Pro cess Act  a nd  we re de le te d be fo re  its en ac tm en t.25  Th is fa ct , co m bi ne d 
with  th e absence of any at te m pt by  th e D ep ar tm en t to  sho w th a t it  n ee ds  
the  ad di tio na l po wers pr op os ed , has led  mem be rs  of  t he  C om m it te e to  
qu es tio n w he th er  su ff ic ie nt  ne ed  exist s an d to  co ns ider  w he th er  th e De
par tm en t sh ou ld  b e re qu ired  to  s how mor e cle ar ly  ho w th e ex is tin g law  
has pr ov ed  in ad eq ua te  an d wh y th e co nc erns  th a t led to  de le tion  from  th e 
1962  bill s of  m an y of  t he  p ow er s no w so ug ht  are  no  l on ge r va lid .26
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ANALYSIS OF  T HE  PROPOS ED  POWERS

1. Premerg er Investiga tio n and Investiga tio n 
o f  Ot he r In cipi en t Vio lat ions

H.R . 39 wou ld ex te nd  t he  sco pe  of  pr e-co mplaint  i nv es tig ati on  to  “ any  
ac tiv ity  wh ich  may lead  to  any  an ti tr ust  v io la tio n. ” S. 1284  w ou ld  fu rthe r 
ex te nd  thi s prov ision  by  pe rm it tin g th e Dep ar tm en t to  asce rta in  whe ther  
any  pe rson  “ is ab ou t to  engage  in . . . any  ac tiv itie s wh ich  ma y lea d to  any  
an ti tr ust  v io la tio n. ”

Th e Co mmitt ee  agrees  t ha t CID s sh ou ld  be ava ilab le to  inv estig ate  inc ip
ien t merge rs.  T he  C ID sh ou ld  no t be  una vailable  me rel y be caus e th e me rge r 
has no t be en  c on su mmated ; ind ee d,  the pe riod  ju st  pr io r to  c on su m m at io n 
is prec ise ly  th e tim e whe n inve stiga tor y po we rs are mos t im port an t.27  Ex 
tens ion of  the  CID to  p remerge r inve stiga tio n wo uld sat isfy en tir ely the 
D ep ar tm en t’s s ta te d ra tio na le  for ex tens io n to  i nc ip ient  v io lat ion s.

Be yond  such an ex tens io n th e Co m m itt ee  oppo ses the prov ision  dis
cus sed . No case  h as be en  ma de  fo r ex tens io n of  th e CID p ow ers to  the 
vague ca teg ory of  “ any ac tiv ities  w hic h ma y lea d to  any an ti tr ust  v io la tio n” ; 
mu ch  less has th e case be en  ma de  fo r use  of t he  C ID to  a sc er ta in  w he ther  
any  pe rson  “ is a bo ut  to  engage in . . . a ny  ac tiv itie s wh ich  ma y lea d to  a ny 
an ti tr ust  v io la tio n. ” 28

While th e me rge r si tu at io n is th e on ly ci rcum sta nc e fo r wh ich  suc h a 
case  h as be en  m ad e, in no  ev en t sh ou ld  the  lang uage be  so br oa d an d inde fi
ni te as th at  co nt aine d in the bills . If  Co ngress  shou ld su pp or t b ro ad er  dis
cov ery  in to  i nc ho ate vio la tio ns  in ad di tio n to me rge rs, we wou ld  t he n sug
gest th e following l ang uage of  li m ita tio n:

“T he  ter m ‘an ti tr ust  inve sti ga tio n’ me ans  any inqu iry  co nd uc te d 
by any  an ti trust  i nv es tig ati on  fo r th e pu rp os e of  a scer tai nin g 
whe ther  a ny pe rson  is or has been  engage d in any an ti tr ust  v iola
tio n or  is p lan nin g to pe rfor m in the im med ia te  fu tu re  an ac t wh ich  
i f  con su mm at ed  wou ld  v iol ate  the  a nt itr us t laws. ” (p ro po se d lan 
guage u nd ersc ored )

2. Na tur al perso ns

Th ere seem s to  us to  b e no  r ea so n wh y pr e-co mplaint  d isc overy  ava ilab le 
aga inst  c or po ra tio ns  a nd  ot her  b usi ness en tit ies un de r inve stiga tio n sh ou ld 
no t also be  a vai lab le again st ind ividuals  u nd er  inv es tig ati on , an d in pr inc iple 
we su pp or t suc h an ex tens ion.  Ho we ver, we w orry  ab out th e lac k of  safe 
gua rds  to  p ro te ct  th e rig hts  of  in div idu als  a nd  w e ca nn ot  s upport  t he  ex te n
sion  unl ess  s afe gua rds  are  ac co rded .

Sin ce we add res s, in thi s Se ct ion 2, on ly  d oc um en t re qu es ts served  on 
na tu ra l pe rso ns  un de r inv es tig at ion,  we sha ll lim it ou r co m m en ts  in thi s 
secti on  to  do cu m en t requ es ts on ly .
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While the proposed legislation provides for objections to oral testimony 
on grounds of self-incrimina tion and for the use of existing immunity pow
ers to compel such te stimony, there appears to be no cou nterpart  for docu
ment production. As then Assistant A ttorn ey General in charge of the  
Antitrust Division Mr. Lee Loevinger pointed out during the 1962 hearings, 
to require a natural  person to p roduce documents tha t might be self- 
incriminating could create Cons titutional problems if there are no provi
sions for im munity, and there is some quest ion whether a docum ent request 
without testimony would g rant immunity.29 We believe it should be made 
clear that objection on the grounds of self-incrimination is available in a

• demand for production of documents.

3. Written interrogatories

• The Com mittee unders tands tha t w ritten  interrogator ies may o ften  be 
necessary in aid of and ancillary to a document request, and suppor ts (with 
addition of certain safeguards) extension of CID powers  over persons  under 
investigation to include such discovery rights.

As to  more  substantive written interrogatories,  the Co mmittee expresses 
no view. Some members o f the  Committee are no t convinced tha t the De
partm ent has a need for this pre-complaint  discovery. They believe that 
interrogatories are seldom very useful for uncovering facts damaging to the 
putative defendant, and tha t any tangential utili ty is outweighed by the 
large potent ial for bu rden and chance of abuse. Others view wr itten  in ter
rogatories as a potent ially  impor tant pre-complaint aid that ought to be 
available to the Government fo r such occasions as the Government should 
find appropr iate.

If the principle of written  interrogatories addressed to natura l persons is 
supported  by the legislators, we strongly urge that  objec tion on the grounds 
of self-incrimination expressly be made available; and we urge that  the 
answering party (corporate or natural) be accorded all other basic p rotec
tions o f the Federal Rules of Civil Procedure.

4. Oral tes timony

The provision for the taking o f oral testimony pursuant to a CID is prob-
• ably the  most fa r reaching and controversial of the proposed amendments 

to the Civil Process Act.
We would unequivocally oppose this power wi thou t the addit ion of im

por tant  pro tections, discussed below. Even with such protections, the large
• majority of the Committee recommends against such an extension even as 

to companies under investigation, on the grounds tha t (1) need has not  
been dem onstrated;  there has not been a showing tha t oral evidence is 
needed in determin ing whether a civil anti trus t complaint should be 
brough t, and (2) the burd en, and the opportunities  for harassment and 
other  misuse,30 outweigh possible marginal benefit s to the Government.
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In arg uin g fo r ex tens ion of  t he  CID powe rs to  cov er ora l te st im on y,  the 
Dep ar tm en t of  Just ic e ci tes  the fact  th at sim ilar  pow ers  h ave  b ee n given in 
th e an ti trus t fie ld to  the  Feder al Tr ad e Co mm iss ion , to  ce rta in  st at es ’ a tt o r
neys gene ral, an d,  th roug h the  gra nd  ju ry  pr oc ed ur e,  t o th e Dep ar tm en t 
its elf  in  c rim ina l an ti trus t inv estig ati on s. Th e gra nd ju ry  analo gy see ms  to 
us in ap t; ora l testi mon y is l ike ly to  be ne ed ed  in criminal  cases, an d the  
ne ed  f or  a gr an d ju ry  in di ct m en t is in te nd ed  t o be  a  p ro te ct io n to  the pu ta 
tive  de fe nd an t.

Th e analo gy to  th e Fed era l Trad e Co mm iss ion  is s imi larly no t he lp fu l, 
for the Federal Tr ad e Co mm iss ion  has im po rt an t invest iga tive  fu nc tio ns , 
inc lud ing  thos e re lat ing  t o gen era l ec on om ic ef fects  of  a cts , pr ac tic es  an d #
busin ess  s truc tu re , while the  Divis ion ’s res ponsibi lit ies  essen tia lly  reg ard  
en fo rcem en t. Th e A tto rn ey  Gen eral’s C om m itt ee ’s o rig ina l r ec om m en da 
tio n in 195 5 sta ted:

“ We rejec t the pr op os al  fo r leg isl ati on  autho riz ing th e Dep ar tm en t 
of  Jus tice  to  i ssue  th e type  of  adm ini str ati ve  su bp oe na  typic all y 
em ploy ed  b y regu la to ry  agencies.  Un like the Federal  T rade  C om 
mis sion, fo r exam ple , the Dep ar tm en t of  Just ic e is entrus te d on ly 
with  l aw en fo rcem en t. Th e gr an t of  s ub po en a powe rs sugg ests  
br oa de r regu lat ory po we rs,  st ru ct ur al  reorga niza tio n,  a  syste m of  
hear ing  of fic ers  and a pa no pl y of  a dm inist ra tiv e pr oc ed ur al  p ro 
tect io ns  w hic h the Com mitt ee  is n ot  pr ep ared  to  reco mmen d.  We 
wo uld,  in ad di tio n,  d isa pp rove  any  su bp oe na  p ow er  th a t wo uld  
pe rm it prosec ut ing of fic ers  in  a nt it ru st  inves tig ati on s to  summon  
sworn oral  te st im on y by pla cin g bu sin essm en  un de r oa th  in the  
absen ce of  a hear ing  o ffi ce r an d like  saf eguard. Such au th ori ty  is 
alie n to  ou r legal trad iti on s,  rea dil y suscep tib le to  g rave abuse and, 
mo reov er , seem s u nn ec es sa ry .” 31

As for the pos sib le abuses,  we str on gly  urge th at , if th e po w er  t o  c om 
pel ora l te st im on y is fav ored  i n pr inciple,  the avai labl e pr ot ec tion s be added.
We are co nc erne d th at , in th ei r pr es en t fo rm :

(1) Th e bills  allow for ex clu sio n fro m the ex am inat ion of  a ll per sons  
ot he r th an  the an ti trust  inv estig ato rs co nd uc tin g the ex am inat ion,  
the pe rson  bei ng exa mined , his counsel, the of fic er  administ er ing 
the oa th , and th e ste no grap he r. Th us , any pe rson  u nd er  in vestig a
tio n who  is not testi fy ing,  a nd  his coun sel, ma y be ex clud ed .

(2) Th e bills  p rovid e th a t,  o n go od  cause show n, the dep on en t ma y
be  l im ite d to  i ns pe ct ion on ly  of  th e tra ns cr ip t of  hi s te st im on y;  •
thus , he ma y no t be  e nt it le d to  ob ta in  a  c op y of  t he  tra ns cr ip t.

(3) Th e bills  p rovide  th a t,  e xc ep t fo r “priv ileg e, or  s el f-i nc rim ina tio n,  
or ot he r law ful  gr ou nd s,” th e de po ne nt  “ shal l not re fu se  t o  answ er

7



141

any  qu es tio ns , no r by  himse lf or  th ro ug h co un se l in te rr upt th e 
ex am inat ion by ma kin g o bj ec tio ns  or  s ta te m en ts  on  th e re co rd .” 32

(4) Th e bill s pr ov ide no  righ t to  r evi ew , co rr ec t or  c er tif y te sti mon y.

If  the  b ills  s ho ul d be favo red in pr inciple by  th e me mb ers of  the legi sla
tu re , we urge th at they  be  rev ised to  p rovide :

(1) AU pe rson s un de r inve stiga tio n or  th ei r coun se l sh ou ld  receive 
rea sonable  no tic e of  the  ex am in at io n an d be en ti tled  to  a tt en d an d 
cro ss-exa mine.

(2) Th e de po ne nt , an d all pe rson s un de r inve sti ga tio n,  sh ou ld  b e pe r
m it ted to  receiv e a co py  of  h is te st im on y.

(3) Th e de po ne nt  sh ou ld  b e per m it te d to  mak e all ob ject io ns  p ermis
sible  u nd er  the Federal Ru les  a nd  sh ou ld  b e per m it te d to ref use 
to  a nswe r in si tu at io ns  a pp ro pr ia te  in fed era l pr ac tic e;  and th er e 
shou ld be  no  ba n aga ins t sta te m en ts  on  th e reco rd .

(4) Th e de po ne nt sh ou ld  have th e rig ht  to  rev iew , co rr ec t an d ce rt ify 
his te st im on y.

(5) Th e o th er  p ro te ct io ns  of  t he  Federal Ru les  inc lud ing  p ar tic ul ar ly  
Rule 30 , sh ou ld  be  ava ilable . Th is wou ld  inc lud e the rig ht  to  mo ve 
to te rm in ate or  l im it te st im on y on  a  sho wing  th at  the ex am in at io n 
is be ing  c ond uc te d in ba d fa ith  or  to  an no y,  em barra ss or op press.

5. Disco ver y f ro m  wi tne sse s

Th e pr op os ed  p ow er  to  co mpe l te st im on y an d get  oth er  d isc overy  of  
pe rso ns  n ot  un de r inve stiga tio n bu t ‘‘with  in fo rm at io n re lev an t to  a civ il 
an ti trus t inve sti ga tio n”  is a sim ilarly  cont rove rs ial  on e. An alo gous  langua ge 
was co nt aine d in pr io r versions of  the  origin al A nt it ru st  Civi l Pro ces s Ac t 
and was el im inated  at  th e sug gestion  of  t he  Am erica n Bar Assoc iat ion.  Th e 
th ru st  of  the  AB A’s o bj ec tio n was  t hat  it is un fa ir to  su bjec t on e who  is 
me rely a wi tne ss to  th e bu rd en s of  pre -com pl aint  dis co very , an d th at  in 
genera l ther e is no  n ee d to  inc rea se th e G ov er nm en t’s po wers in thi s reg ard  
because  in m os t cases wi tne sse s are  g lad to  co op er at e. 33

While a n um be r of  the  mem be rs  o f th e Co m m itt ee  wou ld  gr an t lim ite d 
rig hts  of  pre -com plaint  d isc overy  aga ins t wi tne sse s — pa rt icul ar ly  if re 
st ric ted to  do cu m en t requ es ts an d possi bly  also to  w ri tte n in te rrog ator ie s,  
a n um be r of  o th er s agre e with  th e ra tio na le  o f th e ABA . It  is suggested, 
howe ver, by  some  general ly skep tic al ab ou t th e ex tens io n of  CI D po we rs 
to  w itn esses , th a t lim ite d dis covery a gains t wi tne sse s m ay  be  s up po rtab le  if 
the Gov ernm en t is fir st requ ired  t o  s how go od  c ause in th e pa rt ic ul ar  c ase .

Th e large major ity  of  th e Com mitt ee  op po se s ex tens io n of  the  CID
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powers to allow oral testimony from parties not under investigation. We 
think the relevant facts can be learned by less burdensome means and with
out such an expansive grant of powers.

If discovery from witnesses should be allowed, we urge the following 
substantive pro tections and technical changes:

(1) The bills should require that each CID specify whe ther the person 
upon whom it is served is under investigation or is merely a wit
ness.

(2) All persons under investigation should have the right to obtain
copies of all written discovery, subject to deletion of confidential  „
proprietary information as necessary, and they should be notified 
of all depositions o f witnesses and should be given the right to  a t
tend by their counsel to cross-examine,34 and to obtain a copy of 
the transcript of testimony. *

(3) The witness served with a CID should have the benefit of all the 
protect ions we urge for persons under investigation.

6. Use o f evidence secured through CID powers to investigate 
violations in other investigation, proceedings and cases

The Depar tment’s main thrust in support o f this provision appears to be 
economy; Le., that  it would be wasteful to require the Department and ad
ministrative agencies to duplicate  evidence already in the hands of the De
partment. We note that  a similar but narrower provision was considered in 
connect ion wi th the original Civil Process Act, and it was removed from 
the 1962 bill before its enactment.35

The Committee approves the concept that the Departm ent should have 
the right to use documents  secured in one investigation in a related investi
gation, proceeding or case. Thus, if the Department had obtained  documents 
from ITT to investigate the once planned ITT-ABC merger, i t should have 
been free to use those documents in connection with its participation  in 
the FCC proceedings regarding the same matter.  However, a number of Com
mittee members fear that , beyond its application to such related proceed
ings, the provision is a license to the Department to create a dossier on com
panies and individuals for unspecified future use.36 k

There is concern that  if this amendment is adopted, the many carefully 
drawn provisions in the existing law dealing with conf identia lity of evidence 
obtained under CID powers and return of documents when the investiga
tion is closed could be rendered ineffective. *

If this amendment is adopted , it  should be made clear tha t the CID is to  
be used only for an author ized, specified purpose (investigation of a sus
pected civil v iolation);37 and if it becomes necessary or appropriate to
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use th e dis covery so obt ai ne d in o th er pr oc ee ding s,  no tic e of  s uc h in te nd ed  
use sh ou ld  be  give n bo th  to  th e par ty  from  who m th e discov ery has  been  
ta ke n an d th e pe rson  un de r inve sti ga tio n.

7. Use o f CID po wer  to  ge t ev iden ce  f o r  ad min ist ra tiv e 
an d regu lat ory proc eedin gs  

H.R.  39 prov ides  th at:

“ Th e A nti tr us t Divis ion , wh ile  pa rt ic ip at in g in an y Fe de ra l ad m in 
ist ra tiv e or  r eg ul at or y age ncy pr oc ee di ng , sha ll no t em pl oy  th e 
au th ori ty  gr an te d by  thi s A ct  to  ob ta in  in fo rm at io n or  evi dence 
fo r use  in such  p ro ce ed in g whe re  an  ad eq ua te  opport un it y  fo r dis
cov ery  is available  un de r th e ru les an d pr oc ed ur es  o f th e agency 
co nd uc tin g th e pr oc ee di ng .”

Th e pr ov isi on  impli es th at  th e Divis ion  may  use  its  C ID po wer s to  ob ta in  
eviden ce fo r use  in suc h pr oc ee ding s whe re  th er e is n o ad eq ua te  opport unity  
for  dis covery un de r th e pr oc ed ur es  o f th e re leva nt  ag en cy . S. 12 84  w ou ld  
spe cif ica lly  p er m it  th e Div isio n to  ut ili ze  C ID po wers to  ob ta in  in fo rm at io n 
fo r use  in regu la to ry  age ncy pr oc ee ding s,  a nd  Assist an t A ttorn ey  G eneral 
Ka up er  h as  e nd or se d th is  a pp ro ac h over th a t co nt ai ne d in H.R.  39 .38

Th e Com m itt ee  op po ses th is pr ov isi on . We b elieve  th a t wh ile  th e Divi 
sion  is p ar ticipa tin g in proc ee ding s be fo re  o th er agencie s it sh ou ld  u se the 
dis cover y ava ilable  un de r pr oc ed ur es  o f th e o th er ag en cy . While we  of  
course  w ou ld  u rge  th at  th e pro te ct io ns  ad vo ca te d els ew here sh ou ld  l im it 
thi s se ct ion,  to o,  if en ac te d, 39  we are  p ar tic ul ar ly  co nc er ne d ab out the en 

ac tm en t of  thi s prov ision  in th e con te x t o f th e pr es en t fo rm  of  th e bills .
Th e taking  o f o ra l te st im on y fro m witn esses fo r use  in oft en  br oa d an d un 
di re ct ed  p roce ed ings  of  a leg isla tive so rt , havin g no  r el at io n to  th e J ust ic e 
D ep ar tm en t’s own en fo rc em en t fu nc tion , w ithout th e pro te ct io ns of th e 
Federal Ru les, an d w ith  th e te st ifyi ng  p ar ty  hav ing  th e m os t lim ite d rig ht  
of  o bj ec tio n an d havin g no  opport unity  to  de fe nd  o r ex pl ain his  te st im on y,  
prov ide s in  ou r view  f ar  to o muc h la ti tu de w ith  to o  few  sa fegu ards  an d too 
lit tle  r elat io ns hi p to  th e needs of  the D ep ar tm en t.

C O N C L U S IO N

We bel iev e th at  th e D ep ar tm en t of  Ju st ic e sh ou ld  hav e th e  po w er  to  
ob ta in  th e fact s necessary to  a wel l-c on sid ered  de te rm in at io n of  w he th er  
to  br ing an ti tr ust  lit ig at io n.  To th e ex te n t we are co nv in ce d th a t it  n eeds  
br oa de r po wer s to  ob ta in  thes e facts, we  su pp or t ex te ns io n o f th e Ant i
tr ust  Civil Pro cess Act .

10
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However, we are concerned with the rights of persons and companies 
under investigation or in possession of possibly relevant information. We 
therefore urge against the broadening of the CID powers without clear 
provisions extending appropriate protect ions.

June 20, 1975 Respectfully submit ted,

COMMITTEE ON TRADE REGULATION 
ELEANOR M. FOX, Chairperson

HARLAN BLAKE 
JOHN A. DONOVAN 
ROBERT M. HELLER 
THOMAS V. HEYMAN 
MALCOLM A. HOFFMAN 
ROBERT N. KAPLAN* 
LOUIS LAUER 
BLANCHE LIVINGSTON 
MICHAEL MALINA

J.  PAUL McGRATH 
JOSEPH RUSKAY 
MYRA SCHUBIN 
RICHARD SEXTON* 
ASA SOKOLOW 
LAURENCE T. SORKIN 
PETER D. STANDISH 
DAVID J. STERN 
GEORGE WADE

♦ Richard Sexton concurs in many of the point s made in the  Report, bu t dissents 
because he believes the bills should  be opposed in the ir entire ty.  He argues tha t 
the Depa rtment of Jus tice  has “ more than  adequate  means for making pre-com
plaint investigations** and  tha t there has been  no showing of a need for the  pro 
posed “ far reaching  extensions of the Federal police pow er.”  He contends tha t,
“If  the  bills are as bad as is suggested by the Report’s many serious objec tions,
substantive and con stitutio nal , they  should  be stra ightforwardly disapproved in
to to  as a ma tte r of principle.** s,

Robert N. Kaplan concurs in many of the poin ts made in the Rep ort, bu t dis
sents because he supp orts  the  legislation in principle , while supp orting also the 
add ition of cert ain safeguards. He believes tha t the  Dep artm ent  needs  expanded 
powers of pre-complaint discovery so tha t it can sufficient ly and effec tively  inves- 1

tigate probable violations and ascer tain necessary facts before determining whethe r 
to bring suit. Also, he believes tha t the An titrust  Division has pro per  investigative 
funct ions ancillary  to  its enfo rcemen t and policy responsibilit ies, for  which powers  
of discovery should be granted.

11
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mony. See 15 U.S.C. §§41-58 .

24. The Statutes of Arizona, Connecticut, Florida, Hawaii, Illinois, Kansas,
Louisiana, Maine, New Hampshire, New Jersey, New York, North  Carolina, Okla
homa, South Carolina, Texas, Wisconsin and Puerto Rico are cited as giving their 
Attorneys General the  power to summons witnesses to give oral testimony in anti
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many procedural delays. Thus, if the facts can be secured by voluntary  co-
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operation,  as they often can be, coopera tion would be a preferred method of 
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33. See Hearings, supra n. 29.

34. We have considered the argument  tha t the right of cross-examination 
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extend the depositions tha t the investigation could not be completed within a 
reasonable time. However, we believe that the right of cross-examination is so 
fundamental tha t it should not  be withheld.

35. See n. 25 supra.

36. See Repor t of The Committee on Federal Legislation, “Government 
Databanks and Rights of Individuals,”  30 The Record 55 (1975).

37. This is the present interpreta tion of the law. E.g., Chattanooga Pharma
ceutical Ass’n v. United States Department of Just ice, 358 F.2d 864 (6th Cir. 
1966); In re Cleveland Trust Co., 1972 Trade Cas. 5173,991 (N.D. Ohio 1969).
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38. Hearings before the Subcommittee on Antitrust and Monopoly of the Com
mittee on the Judiciary, Senate 94th Cong., May 7, 1975.

39. Among other things, we believe it would be essential for the CID to state 
precisely the nature of the investigation, the intended use of the testimony, and the 
relationship of the party served to the investigation.
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Mr. Mazzoli. I would like to call to the witness chair Mr. Mark 
Green, director, Corporate Accountability Research Group, Washing
ton, D.C.

Mr. Green, you have a statement and, of course, without objection, 
it will be made a matter  of the  record. I would mention to you tha t 
our schedule for this week, and for the remainder of July, is going into 
session at 10 o’clock, so, we have actually work on the floor. So, if 
you think your statement would lend itself to a certain amount of 
summary, and then to perhaps questions that might occur thereafter— 
well, let the record show that my statement was in terrupted by the 
very bells—well, t ha t appears to be a notice quorum.

But, it might be possible for you to summarize your  statement, and 
t  then we will get into the questions.

TEST IMONY OF MARK GRE EN,  DIRE CTOR, CORPORATE ACCOUNTA
BIL IT Y RESEA RCH GROUP

Mr. Green . Mr. Chairman, I will be glad to very briefly summarize 
my remarks , and then be available for questions.

In my view the importance of this bill is a reflection of the impor
tance of antit rust , and it is well tha t people other than the chairmen 
of the respective House and Senate Ant itrus t subcommittees are 
finally beginning to appreciate the importance and damage of monop
oly power to our economy in bo th its recession- and inflation-relating  
tendency; and are beginning to recognize how a ntit rus t enforcement 
itself is floundering.

One reason it ’s floundering are the unnecessary restra ints or restric
tions on information flow prior to complaint from the  business sector 
to the ant itrust enforcement agency. In  my view there is no rationale 
for these restrictions, other than merely historic habi t and neglect. 
Anti trust  attorneys frequent ly conveyed the image to me—as I was 
doing research for a Ralph Nader study on ant itrust enforcement— 
tha t they were less prosecutors than  dentists straining to pull teeth 
from uncooperative business patients.

Yet, inadequate information about  business practices strikes at 
the heart of the ant itru st process. Developing complex an titru st cases 
is a chore and an art.  II.R . 39 addresses itself to this issue and I think 
makes commendable strides to addressing the problem. In summary 
it does three things:

« It  applies CID’s not merely to business entities, but  to natu ral
persons; it permits written interrogatories or oral testimony prior 
to complaint; and i t permits the use of CID’s to investigate potential 
and proposed anticompeti tive activities prior to their consummation. 

I strongly support these major parts of II.R . 39, as does my organi-
* zation, the Corporate Accountability  Research Group. We cannot  see

what purpose is served by forcing the Antitrust Division to grope 
around in the dark prior to filing a complaint. Indeed, pre-complaint 
interrogatories or oral testimony give ant itrust enforcement direct 
access to the best evidence; tha t is, those potentially culpable. Jus t as 
talking can be more interactive and informative than  writing, so can 
oral CID’s be more informative than  the mere introduction of docu
mentary material.



150

The benefit of this provision should be apparen t. First, to the extent tha t deposed individuals are persuasive about their innocence and can provide reasonable rebut ting arguments, cases which should not be 
brought will now be less likely to be brought, sparing potentia l defendants the expense and travail of trial.

But, to the extent tha t the Ant itrus t Division a ttorneys are more knowledgeable about the relevant  facts, those cases which are tried will be bette r framed and more precisely argued, which could save both ant itrust and judicial resources after a complaint is brought.
And second, such additional pre-complaint discovery can avoid the kind of intentional delay tha t has been historically inflicted on the ant itru st enforcement agencies, as has been documented too numerous times to repeat here and as I cite in my testimony.
In the effort to deny these specific benefits of expanded CID’s, the U.S. Chamber of Commerce offered a generalized rebuttal that , in their words, “Experience has proved time and again tha t broad powers breed abuse.”
It  is perhaps fatal to this admission that  not one ant itru st example is cited as support. I am referring to their testimony on S. 1284 before 

the Senate A ntitrust Subcommittee. The fact of the ma tter  is tha t it is impossible to make the case th at the anti trus t author ities have actively abused their powers. Government anti trus t cases are hardly ever 
dismissed on summary motion. The A ntitrust Division’s won and lost record between 1945 and 1967 was a very unabusive 86 percent. Of the 1,626 CID’s sent out since the 1962 act, no more than a very small handful has ever been voided as beyond their authority;  in fact, 17 State attorneys general already possess auth ority comparable to H.R 39, without leading to harassment. Indeed, if there is any ant itrust prosecutorial abuse at the Justice Department, it is to thwart cases tha t should be brought, rather than to harass putat ive defendants. As if the chamber needs to be told , the ITT  scandal of 1972 was hardly  about  Government harassment of business.

Another argument I have been told about the bill, tha t has been made by representatives of the Business Roundtable, is tha t it is unnecessary because lawyers are increasingly able to civilize their ant itrust clients into complying with the law. That argument is possible before a congressional inquiry seeking the broadest range of views, and in a government with the first amendment, but there is little more to commend it. Lawyers, in their own eyes, are not inde
pendent auditors of clients’ activities, but are retained counsel representing their clients. In my study of Washington lawyers—and 1 have conducted up to 300 interviews of them in writing a book called 
“The Other Government” about how they do counsel their clients— I have found numerous instances where Washington lawyers did not civilize their clients, but  collaborated with them in trying to avoid the thrust of the anti trus t laws, or even to violate the ant itrust laws.

Auto manufacturers in 1965 and meat packers in 1905 also claimed tha t Federal atten tion was n ot necessary because they were able to self-regulate themselves in the public interest. It was untrue then, and it would be naive to depend on that  now.
While I support the purpose of H.R.  39, I believe it could be strengthened by the addition of several additional passages. I believe it should cover individuals “not under investigation” . Often suppliers,
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competitors, retailers can provide valuable information about an anti trust violation, yet  they are not within the scope of the 1962 
act nor of H.R. 39. H.R. 39 says that CID’s as modified by it are not  to be used in regulatory or administ rative proceedings if those proceedings have adequate  subpena powers themselves. The negative 
pregnant of th at, I suspect, is tha t they can be used if those regulatory powers prove to be inadequate.

I am troubled by this “back door” approach, which will encourage businesses to atte mpt to block CI D’s in regulatory proceedings, based on this res trictive language, and they can hold up such invest igations for years. I think it is a matt er of record how the agencies have 
failed to be sensitive to anti trus t considerations and I would hesitate ' to presume t ha t they can, in good faith, collect antitru st information.I would rathe r tha t more declarative language be used to allow the Antit rust Division to use CID ’s—as modified by H.R. 39—in regulatory and adminis trative proceedings.

• Third, H.R. 39 permits a deposed party to obtain a transcript of his or her testimony after pre-complaint oral testimony. Because we are dealing with inherently conspiratorial m atters  in the a ntit rus t laws, and in the era of the Xerox machine, I worry t hat  the first witness in a series of projected witnesses may quickly circulate his or her tes
timony to later witnesses, so as to choreograph pre-complaint replies to the Anti trust  Division. Perhaps a possible compromise would be to provide a transcript within 90 days of the oral testimony, so tha t they have the benufit of their remarks prior to trial, but  not so early 
tha t the purpose of the pre-complaint discovery can be thwarted .And finally, and very briefly, if the goal of this bill as looked at 
broadly is to obtain more knowledge prior to complaint, to make complaints more specific and effective, 1 would suggest th at this committee 
look into obtaining Bureau of Census data  and making them available 
to the anti trust agencies, as they are not now made available; they can 
provide some of the  best data  on a nti trust activities, although under existing law they are not now provided to the agencies.

And secondly, there should be pre-merger notification to the agencies, so tha t they can be sufficiently forewarned about potential anti competitive activities before they occur, so tha t they are no t presented 
with faits accomplis, which are terribly hard to unscramble in the ant itrust area, as we have learned.

In conclusion, then, I believe it is time to give the Ant itrus t Division* the same pre-complaint investigative power tha t the Federal Trade Commission has, that many S tate attorneys general have, and tha t the 
Ant itrus t Division already itself has in investigating criminal matters.Thank  you, Mr. Chairman.

. Mr. Mazzoli. Thank you very much, Mr. Green. We appreciateyour testimony.
Mr. Chairman, do you have any questions?
Chairman Rodino. I will defer a t this time.
Mr. Mazzoli. Mr. Green, I was interested in your statem ent on your concerns, or worries, about providing a copy of the testimony to 

the individual who has been deposed. And you are worried because conspiracy is inherent in this whole type of case; and you worry tha t 
with the advent of these various copy machines, tha t th is could be dis
seminated and a story could be patched together. Wouldn’t tha t be
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true, tha t possibility, in any kind of evidence, whether it is a grand 
jury  sit ting, or in any o ther kind of a deposition, which could be then 
used? Isn’t there certainly a type of conspiratorial action in any case, 
whether it  is an accident case on the corner, involving witnesses, or any 
other type of an action; and therefore, why wouldn’t t ha t concern you 
as much as in the case of an titrust?

Mr. Green. Assuming that is as true in other cases as in ant itrust, 
one does not get a copy of his statement before a grand jury. A criminal 
ma tte r like that , I assume, is usually more serious than a civil m atter 
as we are discussing today. So, if you can’t before a grand jury , I 
would hard ly think it a viola tion of civil rights if a business en tity,  or 
individual, could not obta in it in a civil ant itrust case pre-complaint.

But  secondly, I th ink tha t the anti trust laws are peculiarly based on 
conspiratorial  notions—as section 1 says, a combination or conspiracy 
to violate the ant itru st laws. A traffic accident does not necessarily 
have tha t same kind of a combination.

So, my point could perhaps be made to other law violations, bu t it  is 
peculiarly able to be made, and is especially relevant, I think, to the 
ant itru st laws.

Mr. Mazzoli. I ’m not exactly sure in your statement, but  do you 
have a concern about allowing an attorney present in the room with a 
witness being deposed, whether  a witness is party to the action, or a 
non-defendant person?

Mr. Green. Again, I make analogy to the grand jury process; I 
would prefer to see the witness deposed alone, as in the grand jury 
process. Prior to his or her appearance, there would have been served a 
CID,  and the existing laws and II.R. 39 are careful to allow application 
to court if the CID goes beyond its author ity, so tha t the court could 
modify it.

But, to have the atto rney  there would raise the same problems, in 
my view, as providing a transcript immediately after  a deposition.

Mr. Mazzoli. Well, let me ask you this question, then, are you 
satisfied with the grand jury proceeding itself, as a proceeding tha t 
properly protects the defendant and all his various civil rights?

Mr. Green. The grand jury , as an investigative technique, can be 
abused, and in the last couple of years there have been serious articles 
about i ts abuse, permitt ing prosecutors to an extent to obtain indict
ments merely on their own presentation. There has been a move to
ward more use of the information, rather than  a grand ju ry proceeding.

The result of prosecutorial abuse in criminal proceedings is the 
grossest violation of human rights, as an innocent person may be in
carcerated. Our constitutional system pu ts a higher premium on human 
rights than civil rights, to the ex tent tha t you must have a lawyer in a 
criminal proceeding. There is no constitutional requirement tha t you 
must  have a lawyer in a civil proceeding, for example. This is no t to 
unders tate the impor tance of the property righ t tha t would be affected 
by noncriminal proceedings, but our Constitution itself does make the 
distinction.

So, while there should perhaps be a reform of the grand jury process, 
tha t I will not speak to today, I think the argument  is less compelling 
in anti trus t pre-complaint discovery tha t abuse can lead to human 
rights violations.
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Mr. M azzolt. Of course my point in asking you this question—and 
I appreciate your answer—was to say, if we are not satisfied with the 
grand jury, we may want  to make changes in these areas to reflect 
what we consider to be a move forward in protection of the rights of 
individuals, even though I concur tha t a criminal matter  is far dif
ferent from a civil matter. There are some fairly profound obligations, 
and profound penalties t ha t atte nd antitrust  investigations which come 
to fruition.

But I apprecia te your answer. Now, Mr. Chairman, do you have any 
questions?

Mr. Rodino. Mr. Green, on page 8-----
Mr. M azzoli. Mr. Chairman,  if I might interrup t at this point, 

counsel indicates  this is a recorded quorum. So, if you wish to maybe 
suspend until we-----

Chairman Rodino. Well, let me ask this question, and maybe he 
can think about  it unti l we come back.

On page 8 you reference a need to have easy access to Census 
and FTC classifications, and tha t in this way the legislation would do 
what needs to be done in order to effectively discharge responsibility 
in mergers and other ant itru st enforcements. Then you go on to say, 
though—and this troubles me—tha t corporations are entitled to 
privacy about such data since we know how sacrosanct some of the 
Census information and data  is.

How can you really say—do you intend it as you say it, tha t you 
dismiss it so lightly?

Mr. Green. Yes. In Wisconsin several decades ago, when Gaylord 
Nelson was Governor, they had a provision tha t income tax data as 
to individuals and corporations could be disclosed. After several 
years business was able to beat this back.

1 cite tha t as an example of my view tha t the right to privacy 
attaches to people with blood and flesh, and not institutions which 
in effect, although not in laissez-faire theory, are public institutions 
having an impact on 210 million Americans.

Mr. Rodino. In o ther words, you make a distinction, then, between 
what we understand is the right of privacy tha t attaches  to an in
dividual as against a corporate entity?

Mr. Green. Th at ’s correct, Mr. Chairman. I fully appreciate tha t 
business has long argued tha t they are entitled to parallel rights of 
privacy, but it is both a verbal and a legal abuse of what the word 
“privacy” really means. Now, tha t is not to say there is not such a 
thing as t rade secrets; there are, and they have to be protected. But 
business has taken the words “trade secret,” as administrations have 
taken the words “national  security ,” to cover far more than they were 
ever intended to cover.

Recently Ralph Nader, after a debate with Mr. Swearington, who 
is the chairman of S tandard Oil of Indiana, asked Mr. Swearington 
if he would be willing to reveal confidential data  tha t he shares with 
joint  venturers tha t Standard Oil works with, since the very basis of 
trade secrets is not to competitively  disadvantage yourself by telling 
it to somebody else. The argument  was, since competitors already 
know it, why don’t you make it public. He said, “No, we don’t want 
to make it public.”

58 -900  O -  75 - 11
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There is a disposition towards secrecy far beyond the rationale of trade secrets, and 1 think Government, investors, consumers, and shareholders should know far more about our giant corporations than they do, Mr. C hairman.
I apologize for tha t one brief sentence in the prepared testimony and not elaborating on it, though I do have many thoughts on the mat ter.
Mr. Mazzoli. The subcommittee will stand in recess until 11:15 when we will proceed with our hearing.
[Whereupon, a t 11 a.m. a 15-minute recess was taken.]Chairman Rodino. The committee will come to order, and I recognize Mr. Seiberling.
Mr. Seiberling . Thank you, Mr. Chairman.
I would like to continue the colloquy tha t was taking place when we recessed, Mr. Green. I think 1 would agree with you tha t the investigative abilities of the Depa rtment of Justice, the Anti trust  Division, do need strengthening. However, I would take issue with the idea that  there is no legitimate area for protecting the competitive position of a corporation. It  is not equivalent to the individua l’s right of privacy, but it  is a ma tter  of preserving our competitive system and a mat ter of fairness.
I can see why a company doesn’t want publicly to reveal information with respect to a joint venture because th at joint venturer has competitors. Ju st because they get in bed with one or two competitors in forming a jo int venture doesn’t mean they are telling all their internal business to all of their other  compet itors.
I wonder if you would care to refine your position on tha t subject.Mr. Green. Often joint ventures  in the oil industry,  as in the  example, I believe, tha t Ralph Nader cited to Mr. Swearington, involve the eight major oil companies, for example, the trans-Alaskan pipeline, and the Colonial pipeline are not merely two or three venture rs, but  the bulk of the major companies in the field.
However, I agree with you tha t a joint  ven ture can be among two, and they would hesitate to make tha t information known to others. But, if 1 could elaborate on the point for a moment, one of the results of the conglomerate movement was tha t profit and loss statem ents by subsidiaries were made impossible because of the aggregate reporting by an ITT , or a Gulf and Western.
So, I could understand whv corporate executives would not want to make more information public, and it might be in their perceived self- intere st not to make it public. But tha t is not the same thing as to say it is in the public interes t to keep it secret. It is my view tha t more reporting by subsidiaries, rather than aggregate statements, could be very procompet itive and help the free enterprise system by telling potentia l entran ts, “Yes, I should enter the GM’s refrigerator  market , but  not their car market. ” Those kinds of signals are submerged now because of an undue corporate secrecy which I think should be penetra ted.
Mr. Seiberling. Well, I agree completely with that statement, but what I am trying to do is to develop a distinction between a disclosure requirement tha t applies equally to all forms in an industry, and one tha t singles out one or two, and makes them disclose information tha t their competitors do not have to disclose, which, it seems to me, can put  them at a disadvantage, competitively.
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Mr. Green. I couldn’t agree more. And to the exten t tha t there 
should be new rules requiring disclosure of materials which are not 
trade secrets, they should apply uniformly and industrywide, so tha t 
no firm could possibly claim competitive  disadvanage.

Mr. Seiberling . So, when you get down to the beefing up of the 
CID’s, it seems to me th at we do have to concern ourselves with pro
tecting the rights of corporations not to reveal trade secrets t ha t their 
competitors are not under a similar obligation to reveal; tha t is the 
point I ’m getting at.

Mr. Green . 1 agree wi th that , except to the exten t tha t the trade  
secret is part of the alleged bundle of activity  th at may violate the anti
trus t laws.

• Mr. Seiberling. All I ’m saying is, I think while the righ t of privacy 
may not apply to corporations, there is an equivalent in terms of pro
tecting the competitive system and elementary fairness, which I think 
is almost equivalent to the r ight of privacy; but it doesn’t extend to a

• right tha t is quite as strong in terms of making everybody disclose, 
which I think we can do, and probably should do.

I have no further questions, Mr. Chairman.
Mr. Mazzoli. I thank the gentleman. The gentleman from Illinois, 

Mr. Railsback?
Mr. Railsback. Mr. Green, I wonder if you had a chance to hear the 

previous witness’ testimony. Did you happen to hear her?
Mr. Green. No; I was airborne as she was testifying.
Mr. Railsback. I see. She was testifying on behalf of the New York

City Bar, and expressed some serious reservations abou t the lack of 
protect ive safeguards for the individual witnesses. I wonder what your 
feeling is about that.

Mr. Green. The one way I would be sympathetic to altering H.R . 
39 to bette r pro tect affected parties would be to make more specific the 
language on page 2, lines 1 and 2, which now permits the use of C ID ’s 
being exempt as far as being engaged in anti trust violations, or in any 
activities which may lead to ant itru st violation; tha t is somewhat 
general and there could be an additional clause, saying, “preparatory 
to a merger acquisition or join t ven ture ,” to make it more specific.

I believe the association may have made a comment about that,  al
though I did not hear it. Otherwise, I think, the bill and the law it 
would define would have adequate protection.

Mr. Railsback. Let me be a lit tle bit more specific and just suggest
• to you tha t she said, “If you favor the use of the C1D to compel oral 

testimony, we have strong recommendation for the addition  of p rotec
tion.” And she sta rted  off by saying, “As the  bill stands now, all per- 
sjn s under investigati >n. bu t m t testifying, and their counsel, may be 
exc uded from the examination.” That is one of her concerns.

Second, the bill now gives the deponent  only a limited right to 
obtain  a copy of his testimony. “For good cause he may be limited to 
inspection of his transcript.  There is no right now given to any person 
under investigat ion to obtain  a copy of a transcript unless he was the 
deponent” ; tha t is another concern.

Third, the bill provides that “the deponent shall not refuse to 
answer any questions, nor by himself or through counsel interrupt 
the examination, or make an objection or s tatem ents  on the record.”

And then, there is no right to review. And then, fifth, no protections 
under rule 30.



156

I ’m jus t wondering: I ’m inclined to agree with her tha t we have perhaps gone too far, you know, giving access without  providing any individual safeguards, or rights. Would you care to comment?
Mr. Green. Mr. Railsback, I commented earlier th at if grand jury proceedings do not permit most of these so-called safeguards, in what are terribly serious cases where individuals go to jail, I think  it even less persuasive tha t they must attach to these civil proceedings.
And I made the second point tha t we are here dealing with anti trus t cases, which, more than any other law enforcement area I can think of, require collaboration or conspiracy, with the proof of inten t to conspire. Given tha t, there is a tendency on the par t of deposed witnesses to provide a joint defense, to circulate the first deposed witness’ testimony to subsequent witnesses so as to orchestrate their reply and frustrate the very purpose of pre-complaint discovery.I am sympathetic to the notion tha t a defendant in a case against the government should have available to him materials  to make the best defense possible, and tha t would include a precise transcript of what he or she told ant itrust investigators.
My conclusion, and this is a tenta tive one, is that perhaps such a transcript could be provided 90 days after the hearing, to permit the Ant itrus t Division to pursue vigorously the investigation. And of course, in section 3(b), the Ant itrus t Division must sta te the nature of the conduct constituting the alleged violation. It  must be relevant; they can’t be frivolous or harassing in their effort. And then, 90 days later, the deposed witness would have tha t statem ent, and it would reduce the likelihood of witnesses thwart ing the purpose of the pre-complaint discovery.
Mr. Railsback. Let me ju st say in response to your first analogy, concerning the grand jury, I think tha t many of us feel th at something has got to be done about  the grand jury system. We don’t think it affords enough safeguards. That jus t by way of comment, that ’s all.Mr. Mazzoli. I thank the gentleman from Illinois.
Mr. Green, you have heard the bells again, this is a vote, and we will have to go. Does counsel have questions of Mr. Green? If so, we could recess and come back.
Mr. Green, in view of the awkwardness of the day, in the event tha t counsel were to serve you questions, you would provide written answers, and we could make these par t of the record?
Mr. Green. Certainly , Mr. Chairman.
Mr. Mazzoli. So, we might be able to use that .
[The prepared statement of Mark J. Green follows:]

Sta t e m e n t  of M ar k J. G r e e n , D ir e c t o r , C o r po r a te  Ac c o u n ta b il it y  
R esea rch  G roup

Mr. Chairman, I apprecia te this  oppor tun ity to comm ent on the An titrust  Civil Process Act, which can help do for the an tit rust enforcement  process what the Freedom of Informat ion Act did for federal agencies genera lly—increase in formation flow and, hence, efficiency. During my research for The Closed Enterprise System: Ralph Nader's Study Group Report on Antitrust Enforcement, Ant itru st Division atto rne ys frequent ly conveyed the image of being not  so much prosecutors  as dentists, stra ining to pull tee th from uncooperative  business pat ient s. Inadequate  inform ation  abo ut business practices, however, strikes at  the hea rt of the an tit rust process. For developing a complex an tit rust case is a chore and  an art . It  often requires the search  for a pa tte rn  of economic events rather  than  the sudden production  of an incriminating memo randum which makes Perry Mason’s hostile witnesses dissolve into  confessions.
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Yet in the early  1960’s, An titrust  Division atto rneys conducted this  search 
wearing blinders. Prio r to 1962 there  were four logically possible, bu t actually 
unproductive, ways to obta in inform ation in civil cases: one could ask the  firms 
to disclose inform ation voluntar ily, but, to no one’s surprise, violators did not 
confess; the use of FTC  investig atory powers for the  benefit of the Atto rney  
General, permitted  by sta tut e, was never attem pte d, “presumably because of the 
budgeta ry problems involved in making the  FTC the investiga tive arm of the 
Department of Justic e” said one An titrust  Division official; a g rand jur y could be 
impaneled with  the  articulated goal of a criminal case bu t the  actual  goal of a 
civil suit,  a procedure the Suprem e Cou rt found to be an abuse of process  in 1958 
(United States v. Procter & Gamble, 356 U.S. 677 (1958)); or, lacking the necessary 
evidence, a suit  could be filed in the  hope th at  discovery proceedings  would later 
tur n it up—a form of prosecutorial brinksmanship.

H.R . 39 appropria tely  strengthens it s 1962 predecessor in the ways i t is weakest:
First and most imp orta ntly , it amends  2(f) and 3(a) to allow civil investigative 

demands  (CIDs) to compel answers from “n atu ral  persons” either in wri tten  
interrogatories or in oral test imony. It  is self-defeating to permit  only the  dis
covery of documentary material s when a) an tit ru st violators often do not com mit  
thei r illegal schemes to paper and b) even if they do, such documents can be 
periodically  de stroyed in what is known among a nt itr us t lawyers, quite euphe mis
tically, as a “document rete ntio n policy.” What purpose is served by forcing the 
Antitrust  Division to grope around in the dark  prior  to filing a com pla int;  In 
stead , pre-co mpla int inter rogatories  or oral test imony gives an tit ru st enforcers 
direc t access to the  bes t evidence, viz. those potentia lly culpable . As talking can 
be more interact ive and informative than writing, so too can “oral” CID s be 
more inform ative tha n the mere production of d ocum entary materials.

The benefits of this  revision are apparent. Firs t, to the  extent  th at  deposed 
individuals are persuasive abo ut their innocence and can provide reasonable 
arguments,  cases which should  not be brough t will now be less likely to 
be brought—sparing potent ial defendan ts the  expense and  trav ail  of trial . To the 
extent  th at  An titrust  Division atto rneys are more knowledgeable abo ut the 
relevant  facts, those  cases which are filed will be  b ett er framed and  more precisely 
argued, which can save both Antitrust  Division and judic ial resources after a 
complaint  is brought. Second, committ ing potent ial defendan ts on the  record 
prior to a complaint  can be subse quen tly used; if necessary, to impeach con
tradic tory assertions by actual  defendan ts at  tria l. Third , these  add itional tools 
will also better equip the  Division to overcome the kind of delays which corpo rate 
counsel inflict on an tit ru st cases. This defect in the an tit rust process is not imagi
nary. In a represen tative interview, a New York City  defense counsel, who was 
once in the An titrust  Division, said:

“Defense counsel tell the ir clients : if the  An titrust  Division sues, you will lose, 
bu t you can still gain thre e to five years to make  your profit or acquire  know-how 
from the illegal merger. Delaying a government prosecution is justified on the 
theory of maybe  gett ing a be tte r deal next year. In priv ate  treble -damage suits 
the  ph ilosophy  is consciously or semi-consciously  to wear out  the plaintiff .”

The sooner the government possesses the pertin ent  facts, the  less able will 
defense counsel be to obstruct  a speedy resolution.

In the effort to  deny these specific benefits of expanded CIDs , the U.S. Chambe r 
of Commerce offers the  generalized reb utt al tha t, in the words of the  Chamber, 
“experience has proved—tim e and time again—th at  broa d powers breed abu se.” 
It  is perhaps fata l to this assert ion th at  no t one an tit ru st example is cited as 
support. The fact  of the matt er  is t ha t it is impossible to make the case th at  the 
an tit rust authorit ies have actively abused the ir powers. An an tit ru st case is 
hard ly ever dismissed on summary motion; the  Division’s won-lost  record be tween 
1945 and 1967 was a very unab usive 86 p ercent (according to da ta compiled by 
Chicago law Professor Richard Posner); of the 1626 CIDs sent  out since the  1962 
act, no more than a small  handfu l has ever been voided as beyond the ir aut hority; 
in fact, 17 sta te atto rneys general already possess autho rity  comparable to H.R.  
39, without leading to harassment. H.R . 39 itself, with its pain stak ing provisions 
on custody of ma teria ls and rights of deposed part ies, is ve ry careful to guarante e 
th at  its au tho rity  no t be abused. Indeed,  if there is any  an tit rust prosecutorial 
abuse at  the Jus tice  Dep artm ent  it is to thwart cases th at  should be brough t 
(see pages 30-114, The Closed Enterprise System) rat her tha n to harass pu tat ive  
defendants.  As if the Cham ber needs to be told, the  IT T scandal of 1972 was 
hard ly about government hara ssment of business.

Second, H .R.  39 would amend 2(c) of th e 1962 ac t to  pe rmit C IDs  for “ activitie s 
which may lead to any an tit ru st  violation .” It  is an anomaly to be able to  bring



an an tit rust case against  “inc ipient” anticompetitiv e act ivi ty unde r Section 7 of the Clayton Act or to enjoin a potential ly anti-compe titive  merger hu t not  to be able to adequ ately  investigate such activi ties with  CIDs. This disharmony  is the  resul t of United States v. Union Oil of California, 343 F. 2d 29 (9th Cir. 1965), which H.R . 39 does, and should, revise. It  is far preferable th at  the  Antitrust  Division has ample and early knowledge about a possibly anti competit ive act ivi ty,  rat her than have to inves tigate  a  fait  accompli. The well-documented difficulty of challenging and divesting antic ompetitiv e mergers is especially inst ruct ive here.While I strongly  suppor t the above mentioned provisions of H.R . 39, I do not  believe they go far enough to faci litate  the flow of p re-complaint inform ation to the Antitru st Division. Pour addit ional  provisions seem advisable:CIDs should be able  to be sent  to natura l persons and corporations  not  “un der  investiga tion.” Often, the most expeditious  way to understa nd the purpose and effect of a poten tially  anti competit ive activity  is to interview suppliers, reta ilers  or competitors of the  targ et firm; CIDs to compet itors can be the best way to quickly and accurately assemble market share data . Groups like suppliers, retailers and competi tors, however, are f requently  re luc tan t to volun teer information—either because they fear it may be used against them or because they fear reta liat ion from their business brethren . Yet while vo luntary cooperation is often not forthcoming, the 1962 Ant itrust Civil Process Act does not allow CIDs to be sent  to such ancillary  groups. The National Association of Manufac turers oppose such a proposal because it could “t raumatize ” innocent individuals and tarn ish them with “guilt -by-association.” So could grand jury  questioning, bu t tha t hardly means we should do without that  fact-finding auth ority. To diminish any traum a, the  Ant itrust Division could make clear in CIDs to individuals not  under investigation  thei r non-suspect s tatu s. Otherwise, we are all citizens subject to civic obligat ions—ranging from tax audit s, red lights and jury  duty. Cooperation with  bona fide an tit rust inquiries can be an imp ortant contribution to corporate  law enforcement.
I th ink the Subcommittee  should reconsider  § j (3), which allows a deposed par ty  to obtain a copy of his own testimony. In an indus try wide investigat ion, there is the serious risk that  an early witness will circulate  his testimony to other poten tial witnesses in order to choreograph thei r replies. When dealing with crimes so inherently conspira torial as anti tru st,  and in the era of the Xerox machine, this anxie ty is not merely some unlikely conspiracy thereof. If individuals subpoenaed by grand juries, which probe  far more ser ious offenses than CIDs, are not ent itled to a copy of the ir testimony, it is not clear why business enti ties, perhaps culpable  of less serious offenses, are enti tled  to transcripts.
The amendment on page 8, line 20 of H.R. 39, relating to the use of CID s in adminis trat ive or regula tory proceedings, seems unduly restr ictive . The negative preg nant  of this provision is that, the Division can employ CIDs if the discovery  perm itted by the relevant proceeding is inadequate. This back-door concession may predic tably lead to numerous challenges to CIDs in regulatory proceedings  on the grounds tha t othe r discovery methods are “adequate.” Instead, H.R . 39 should very simply provide that  “The Ant itrus t Division may use the  autho rity granted by this Act in any administ rative or regulatory  proceeding in which it par ticipates.”
Administrative  and regulatory proceedings comprise an imp ortant  and growing part of the Antitrus t Division’s responsibility. At least  ten  percen t of its resources are devoted to this area although up to 20 percent of our GNP is directly regu lated by various federal agencies. Since Anti trust  Division intervent ion before the FCC, CAB and ICC is necessary because these agencies are  often indifferent  to the needs of anti tru st policy, it is unrealistic to depend on discovery by those  agencies. Using the FCC as an example, an Ant itrus t Division with regulatory  CID  author ity  could have, or can a) discover the extent and location of crossmedia ownership; b) document the prevalence of network domina tion of pro gramming in the "prime  time access” proceedings; c) trace  the likelv recinrocity  and anti-competitive poten tial of ITTs proposed acquisition of ABC. Without CID  authority here, the Antitru st Division is reduced to theoret ical rather  than factual arguments before these agencies, which in turn can then retr eat  to  the ir sta tutory  defense th at  they are the experts and they shall decide. To challenge this historica lly abused expe rtise—see, for example, United Stales v. Philadilphia National Bank, Silver v. New York Stock Exchange, Federal Maritime Commission v. Svenska Amerika l.inien, and the Northern Natural Gas case ’—requires the  Antitru st Division to develop its own expertise, which in turn  requires the use of C IDs  auth ority, as amended by H.R. 39.

‘ 374 U.S. 321 (1983) ; 373 U.S. 371 (1963) ; 390 U.S. 328 (1968) ; 399 F.2d 953 (1968) .
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Finally if one views H.R . 39 broadly as a bill to encourage pre-complaint in
formation flow and hence efficiency, two other provisions could be added to make 
it a more comprehensive contribution to the facilitation of antitrust compla ints.

Often the very best industrial data for antitrust purposes are contained in 
line-of-business reports kept by the Bureau of the Census (and more recently 
the Federal Trade Commission). Ye t the antitrust agencies are precluded by 
statu te (which reversed the Supreme Court’s St. Regis decision) from obtaining 
census data by firm name, and the announced intention of the FT C is to keep its 
line-of-business reports away  from the antitrust authorities. Why in this case 
should the right hand of the government not know what the left hand is doing? 
“ Artificial bodies such as corporations depending upon statu tory  law for their 
existence or privileges,”  said Theodore Roosevelt  in his first Inaugural Address, 
“should be subject to proper governmental supervision, and full and accurate 
information as to their operations should be made public at reasonable leve ls.”  
These words are especially true today, as our corporate-conglomerate complexes 

* appear throughout society in increasingly complicated patterns. For the anti trust
agencies to work effectively, they should have easy access to Census and FTC 
classifications— up to seven digit SIC classifications where they  exist. Then  the 
agencies could easily come to prudent enforcement judgments within 60 days  of 
an announced merger. T o somehow say  that corporations are entitled to “ priva cy” 
about such data— corporations which, like GM  or IBM, are larger and more 
influential than most states— is an abuse of language and common sense. It  
sacrifices effective antitrust enforcement to a legal fiction.

And second, pre-merger notification by major companies to the antitrust 
agencies can, like H.R . 39, make these agencies more knowledgeable in their 
mission. If, say, all mergers which would result in a $10 million consolidation would  
have to notify either the Antitrust Division or the Federal Trade Commission 90 
days prior to consummation, the existing incentive to merge quickly to avoid an 
early antitrust challenge would dissolve. (For example, the merger of the Wash
ington Post and the old Times-Herald occurred litera lly overnight. It went un
reported beforehand by, yes, the W ashington Post. “ Within a day there was a lmost 
nothing left  of the Hearld”  recalled Robert Wright, formerly the Deputy Assis tant 
Attorney General in Charge of Antitrust; “ they obviously tried to sneak it by  
the Division because it ’s harder to overturn a fait accompli.” ) Although there 
is a lack of current data available,  one Justice Department study  found tha t the 
Antitrust Division was unaware of, prior to their consummation, 30 percent of all 
large business mergers between 1953 and 1957. It is far more difficult to undo a 
merger and recreate the original entities than to enjoin its occurrence in the first  
instance— or as one court put it, “ After the saber thrust, the wound is still there” 
(Crane Co. v. Briggs Manufacturing Co., 280 F.2d 747, 750 (6th Cir. 1969)).

Also, while a company may initial ly move with alacrity to complete a merger, 
it is then in its interest to delay an antitrust invest igation and case as long as 
possible. For until there is an adverse settlement or adjudication, the defendant 
firm (assuming no preliminary injunction or hold separate order) may retain the 
fruit of a possibly illegal merger. And the firm realizes that any profits earned as a 
result of the illicit marriage will not have to be subsequently disgorged.

These problems and tactics can be swept  away not merely by improved CI Ds, 
but by a program of pre-merger notification. There are, in fact, precedents for 
pre-merger notification which indicate that  this process can lead to more efficient 

“ and certain antitrust enforcement. Amendments to the AE C Act (84 Stat. 1473)
passed in 1970 gave the A ttorn ey General prior authority  to review any application 
for a nuclear power plant license to “make a finding as to whether a ctivit ies under 
the license would create or maintain a situation inconsistent with the anti trust 
problems.”  As another example, the 1966 Bank Merger Act requires merging 

« banks to provide the three federal banking agencies with data pertinent to their
proposed merger. Once a federal banking agency approves a merger, the Ant itru st 
Division has 30 days within which to file suit, or waive an antitrust  challenge. The 
reason this process works so expeditiously  is that the Antit rust Division has the 
information, needed to make a determination, readily availab le from the federal 
banking agencies. To insure that  merging firms have the incentive to give the 
antitrust agencies all necessary information, rather than to delay, requires tha t a 
merger could be consummated 90 days after its announcement or within 30 days 
of fully  replying to an Anti trust  Division CI D or F TC  §6 inquiry, whichever ta kes 
longer. Firms which want to merge would then realize it would be in their  interest 
to expedite the antitrust investigation, rather than to protract it.
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In conclusion Mr. Chairman,  I s tron gly support the majo r provisions of  H.R. 39 
as a long overdue improvement  of the limited subpoena autho rity  of  the Ant itru st 
Division.  I view the arguments raised against the bill to be woven  out of a defense 
law yer ’s ferti le imagination, for the y are spec ulat ive and have litt le relation to 
real ity. T he pending legislation, however, can be amended and e xpanded somewhat  
in w ays I describe to better  promote the anti trus t law enforcement process.

With an economic crisis in some measure attr ibutab le to mar ket power—  
monopoly power works to raise price and reduce output,  and hence emp loym ent—  
and with the chairmen of the two relevant ant itru st subcomm ittees and the 
President  of the Unit ed States on record as comm itted to making ant itru st en
forcement more vigorous,  now is the time to press for  the passage of H.R. 39.

Mr. Mazzoli. At this point, I will adjourn the subcommittee until 
July 25, 1975, at 9 a.m., when we will continue hearings on H.R. 39. 
We s tand adjourned.

[Whereupon, at 11:30 a.m. the subcommittee adjourned, to recon
vene Friday, July 25, 1975, at 9 a.m.]



AN TIT RU ST CIVI L PRO CES S ACT AMENDM ENT
FRID A Y , JU LY  25,  197 5

H ou se  of  R epr ese n tativ es,
Sub co mm itte e on  M on op ol ies and  C om me rcial  L aw

of  th e  C om mitte e on the J ud ic ia ry ,
Washington, D.C.

The subcommittee met at 9:15 a.m. in room 2141, Rayburn  House 
Office Building, Hon. Peter W. Rodino, Jr. [chairman] presiding.

Presen t: Representatives  Rodino, Brooks, Flowers, Mazzoli, 
Hutchinson, and Railsback.

Also presen t: Earl C. Dudley, Jr.,  general counsel; James F. Falco, 
counsel; and Franklin G. Polk, associate counsel.

Chairman R od in o . The committee will come to order and we will 
continue with our hearing on H.R . 39. Our witness this morning is 
Arnold M. Lerman of Wilmer, Cutle r & Pickering, appearing on 
behalf of the Business Roundtable.

Mr. Lerman, you may proceed in accordance with the policy we 
have laid down; we hope tha t whatever oral statement you present 
may not be beyond 15 or 20 minutes; and, if you have a prepared 
statement we will insert it in the record in its entirety.

[The prepared stateme nt of Mr. Lerman follows:]
Statement on H.R.  39, Submitted for the Business 

Roundtable by Arnold M. Lerman

Mr. Chairman and members of the subcommittee, my name is Arnold Lerman. 
I am an attorney  and member of the  firm of Wilmer, Cutler & Pickering. I am appearing today on behalf of the Business Roundtable. The Round table  is an 
organization of approximately 160 leading business corporations. Its basic purpose 
is to provide a  forum in which the business leadership of the nation can exchange 
ideas and develop policy recommendations on major business, economic and social 
issues. We very much appreciate the opportuni ty to testify  on H.R. 39.

Because H.R. 39 is similar to Title II of S. 1284, my comments here are quite 
close to the testimony we were privileged to offer before Senator Har t’s Committee. W’e have some new thoughts as well.

H.R.  39 would amend the  Anti trust Civil Process Act of 1962, P.L. 87-664, 
15 U.S.C. §§ 1311-1314. Under the present sta tute the Department of Justice  
may serve a pre-complaint civil investigative demand for documents upon any business enti ty for the purpose of determining whether the recipient is or was 
engaged in illegal activities under the ant itru st laws. The present law permits the demand only upon companies under investigation, protec ts the confidentiality 
of the documents by forbidding transmission outside the Department, and limits 
use of the documents to cases arising from the investigation. H.R. 39 would 
extensively expand the authority of the Department to demand informat ion and to use the  fru its of its demands.

Let me illus trate t he reach of the new bill by describing the inquisitorial process it proposes.
(161)
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Under the bill, the Department of Justice may compel a private person or 

business to  produce documents,  respond to interrogato ries or give oral testim ony. 
The demand may be addressed to any person whether or not he is the subjec t of an 
investiga tion. It may be made for the purpose of ascer taining any inform ation 
which relates to any subject of any Departm ent inquiry about a pas t or present 
an tit rust violation or any activity  which may lead to a violation. Beyond this, 
it may even extend to business acts or practices which offend public policy, or 
which are immoral or uneth ical whether or not they involve violations of the 
Sherman or Clay ton Acts. The demand may also be made to elici t any in formation 
which the  Department may wish to have in connection with any ma tte r in any 
proceeding before any regula tory or adm inist rativ e agency of the United States 
if the  available discovery procedures are “inadequa te.” The Department may 
elect to use any information obtained in criminal or civil trials, before grand 
juries, or before a regulato ry or administr ative  agency.

The oral examinations may be conducted in secret. If ordered to appe ar at  a 
location other  than his residence, the  witness may be compelled to trav el at his 
own expense. The examination will be under oa th. There  will be no hearing officer 
or othe r arbi ter present to prevent overbearing or otherwise improper inte rrog a
tion. It  is n ot clear whether the witness has a r ight to su spend the examination to 
seek a court order protec ting against abuse. The witness may, however, have 
counsel present. The witness will be advised of the nature  of the inves tigat ion, 
bu t has no right to know whether he is a potential criminal or civil d efendant  in 
any action, nor any additional substantive information a t all.

The witness will be compelled to respond to the  questions addressed to him. 
He may objec t upon grounds of privilege or other  lawful grounds (but, as a 
pract ical matter, issues of relevance are largely meaningless). If the  witness elects to invoke a privilege against self-incrimination, the privilege may be over
ridden by a gran t of use immunity. Such immunity  will not  necessarily shield 
the witness from prosecution for transactions that  may ultim ately  prove to be 
an issue in a criminal case.

The witness may be entitl ed to a copy of the tran scr ipt of his own testim ony,  
either during or after the examination, except th at  he can be limi ted to an inspec
tion of the transcript “for good cause.” He will not  be enti tled to copies of tran- 
cripts of t estimony of others, even though those transcripts may be used against 
him in his own interrogation.  Denial of access to transcripts may occur despi te 
the fact that  the Department may elect to use them in criminal or civil tr ials  or 
before grand jur ies or agencies.

Demands may also be made for product ion of documents or responses to 
writt en interrogatories. The recipient of a demand  for written materials may 
raise objections  to the demand. The basic objections available are those which 
may be raised in the face of grand jury subpoena. To raise an objection, the  
recipient must file a civil action in the distr ict cour t within 20 days.

The judicial  review available to a recipient or to a witness is extrem ely narrow 
in scope. There is no provision for objection based on un due or oppressive burden 
short of constitu tional requirements.  And, as a pract ical matter , stan dar ds of 
relevancy and materiality do not apply  because the breadth  of author ity  for 
permissible inquiry  is so broad and the inquiry so vaguely defined, there  is no basis 
against which such standards may work. In general terms, judicial review will 
principally serve to guarantee only that  bare constitu tional protec tions will be followed.

H.R . 39 would lodge in the Departm ent an ex trao rdin ary degree of power. I will 
let  the description of  the  inquisi torial process speak for itself. However, I would raise with you three questions:

1. Can you conceive of a ny subject which could n ot be inquired  into under this bill?
2. Can you conceive of any person whom the power of inquisi tion migh t not  touch?
3. Can you conceive of any realistic way to oversee what the Depar tment  

may in fact be doing, or to protect against abuses either of the process or of 
the  persons whom the inquis ition may affect?

As you evaluate these questions, you may wonder why this marvelous engine of 
investigat ion is being proposed at all or why those concerns which prom pted  
deliberate and careful limi tations in the 1962 Act are not  equally  valid today. 
Indeed, you may inquire whether we are not, in fact, being asked to arm our 
prosecu tors with weapons t ha t c reate jeopardy  to  ourselves and our society. These are the subjec ts to which I now turn .
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Over a period of seven years leading up to 1962, previous Congresses gave 
exhaustive consideration to enactment  of the Anti trust Civil Process Act. Nu
merous bills were submit ted, hearings were held, statements were received, and 
reports were prepared.1 Extensive floor debates and amendments occurred, in both 
houses.2 The operative bills were managed by two respected members of Congress 
in the ant itru st field, Senator Kefauver and Congressman Celler. The result was 
a carefully drawn, fully considered Act.

In light of this recent and intensive Congressional scrutiny, i t is relevant to ask 
why there is presently before this Subcommittee a  proposal to revise the Act for the 
purpose of enlarging the Depar tment of Justice’s investigative powers. The case 
for enlargement has been put by the Depar tment of Justice itself in its testimony 
in connection with H.R.  39,3 In the Department’s view, the amendments are 
needed for two reasons: to increase the “ investigative  effectiveness” of the Depart
ment in conducting civil ant itru st investigations, and to assist the Department 
when it appears before federal regulatory agencies as an advocate for competitive

• policies.
Anti trust cases can be complex and collection of information is a  task of con

siderable magnitude. I do not for one moment question the Departm ent’s view th at 
the au thori ty to demand responses to interrogatories and compel oral test imony or 
the production of information from individuals may be a useful investigatory tool

• tha t enhances the Department’s enforcement capability. The real issue, however, 
is to determine the genuine depth  of that enforcement need so th at  it may be 
balanced against the social costs of new authority  sought.

Here, from the vantage point of a pr ivate citizen, the external facts suggest t ha t 
the new powers are hardly essential. The catalogue of resources which the 
Department can muster to meet its tasks appears literally awesome. There is a 
whole world of public data, access to vast banks of information contained in the 
Departments, Bureaus and Agencies throughout the entire government, informa
tion offered by complainants or numerous volunteers, and information from others 
which the Depar tment may actively seek out  through its  own personnel or that of 
the Federal Bureau of Investigation. Compulsory process is available not only 
directly through the grand ju ry proceeding or civil investigative demand, but  also 
through the process and data gathering capabilities of regulatory agencies and 
other government bodies. I t is available as well when the Department participa tes 
in judicial or regulatory proceedings.

Nor did the new powers appear  essential to the Depar tment jus t 13 years ago 
when the  Antitrust Civil Process Act was passed. In the hearings that  led to the 
passage of the Act, the Department’s position was qu ite clear. It  was the absence 
of authority to demand documents in civil an titrust  investigations which seriously 
affected the Department’s ability  to enforce the law and the Ant itrus t Civil 
Process Act responded to this need.

We must, of course, respect the Department’s own appraisal of the adequacy 
of its investigatory tools for the mission it performs. The Department has testified 
tha t the limited scope of the Anti trust  Civil Process Act “substantially  impairs” 
its “investigative effectiveness.” 4 5 But I am no t quite sure whether this testimony 
means th at the absence of Title II powers is seriously undermining effective anti
trust enforcement itself. In any event, the Department has not yet told us how 
it is even inhibited except in the broades t generality. Yet it alone is privy to its 
internal problems and it alone has the capacity of addressing in detail, as it did

• in 1962,® the precise ways in which ant itrust enforcement may suffer from the 
absence of the power it would like to obtain.

1 S ee , e.g ., H.R . 7309 , 84 th  Cong. ; S. 342 5, 84 th  Con g. : S. 212 , 85 th  Cong.  ; H. R.  4792 , 
86t h Cong. ; S. 716, 86th  Con g, (p as se d Sen at e Ju ly  29,  1959) ; S. 100 3, 86 th  Cong.  ; H.R . 
668 9, 87 th  Cong . ; S. 167 , 87 th  Cong, (becam e P. L.  87 -6 64 , Se pt em be r 19, 19 62 ). Se e

•  H ea ri ngs on S. 716  an d S. 1003 Befor e th e Subco mm . on A n ti tr u s t an d Monopoly  of  th e 
Sen at e Comm, on th e  Ju d ic ia ry . 86 th  Cong. , 1s t Ses s. (1 95 9)  ; H ea ri ngs on  S. 167 Be fo re  
th e Sub com m. on A n ti tr u s t an d Mo nop oly  of th e Sen at e Com m, on th e Ju d ic ia ry . 87 th  Cong. , 
1st  Sess.  (1 96 1)  ; H ea ri ngs on  H.R.  66S9 Be fo re  th e  A n ti tr u s t Su bc om m it tee of  th e  Hou se  
Com m, on th e Ju d ic ia ry , 87 th  Cong. , 1s t Sess.  (1 96 1) . Se e S. Re pt . No. 45 1,  86 th  Cong. , 1s t 
Sess. (195 9)  ; S. Rep . No. 1090, 87th  Cong. , 1s t Sess. (1 96 1)  ; H.R.  Rep. No. 1386, S7 th  
Cong. , 2d Sess. (1 96 2)  ; Conf.  Rep. No. 188 4, 87 th  Cong ., 2d  Sess. (1 96 2)  ; Conf.  Rep . No. 
2291 , 87 th  Cong. , 2d Sess.  (1 96 2) .

J S ee , e g .,  105 Cong. Rec . 146 08 et  seq.  (1 95 9)  ; 107 Con g. Rec. 20 65 9- 62  (1 96 1)  ; 108 
Con g.  Rec . 39 95  et seq.,  456 6. 139 85 et seq ., 18 40 7- 08 . 18849 (1 96 2) .

’ Tes tim on y of  A ss is ta n t A ttor ne y G en er al  K au pe r on H.R.  39 Be fore  th e  Sub co m m itt ee  
on  Monopoli es  an d Co mmercial  La w.  Hou se  Com mitt ee  on  th e  Ju d ic ia ry  (M ay  8, 19 75 ),  p. 2.

‘ T es tim on y of A ssi st an t A ttorn ey  G en er al  K au pe r on  H.R.  39, su pr a,  a t pp . 1- 2.
5 S en at e Subcomm . H ea ri ngs on  S. 167 , su pr a,  a t 5 5 -5 6 ; Hou se  Subcom m.  H ea ri ngs on 

H.R.  6689, su pr a,  a t  17 -2 8.
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On the other hand , the  De par tment ’s test imony may  mean simply th at  it will be able to proceed with much greater efficiency were H .R.  39 enacted. Th at  may be true . It  is equally  true th at  inves tigat ive efficiency can be a worthwhile goal. But,  ap ar t from any quest ion about whether th at  goal is in fact thw arte d under toda y’s laws, it cannot  be the  only goal unde r our system of government. We could, if we desired, maximize “investigative  effectiveness”  by perm ittin g un limited wiretapping, or abolishing testim onial  privileges, or rescind ing the  Fou rth  Amendment, or abolishing Congressional o vers ight  of the activities of the De partment of Justice. We have not  done so, for obvious reasons. Nor can we endorse H.R.  39 for the sake of prosecutorial efficiency with blindness  to the  damage that  might be done.
The Department has also att em pte d to just ify H.R . 39 by contending th at  it would be “advantage ous” to the  Departm ent to have the  proposed amendments  to assist it in performing its mission as “one of the  prime ad vocates of competi tion  policy before federal regulatory agencies.” * 6 H.R . 39 does in fact  auth orize the Depar tment  to use its inquisitor ial powers in aid of adm inis trat ive agency  proceedings t hrough out  the government. Th at auth orization  cann ot be taken lightly.  Standing  alone, it may provide for whole new areas of subject ma tte r into  which compulsory investigative process may reach.
The Depar tment ’s role a nd the  new autho rity  raise significant questions. Is the An titrust  Division, histor ically  a prosecutor, the app ropriate entity to oversee the policies of other federal agencies? How does such a role alte r the De partm ent’s tradit ion al sta tus  as the  governmen t’s lawyer for such agencies? In any  event , should the  Dep artm ent  have independent investiga tory autho rity  for the  performance of this role? Will its use of existing or new compulsory inquisitorial power affect th e agencies’ own proceedings  and  the ir ab ility  to tre at  evenly all who ap pear before them? Wha teve r the response to those questions, one basic issue will always remain . Is there  any need so compelling  to the Depar tme nt’s competitiv e policy advocacy role to  w arra nt author ization  or use of the type  of inquisitorial power  set for th in the  bill? The Depar tment  itself provided the  obvious answer when it acknowledged that  it would “undoubtedly  not  use this autho rity in many agency proceed ings.” 7 In shor t, while it may be true  that  the bill would be “advantageous” to the Depar tme nt as a policy advo cate  before agencies, it is quite  clear th at  the  advanta ge is n ot wor th the  price.
There  is indeed a  dangerous price we pay and it  is time to address  th at  issue here. Throug hou t the proceedings leading  to enactment of the  Antitrust  Civil Process Act, concerns were expressed abo ut the  dangers of granting the  Depar tment  of Jus tice  excessive investiga tive powers beyond those already available via the grand jury , the  Federa l Rules of Civil Procedure, and oth er mechanisms. Carefu l steps were t ake n to give the  Dep artm ent  wha t was thought necessary yet  to eliminate  those  dangers. There is noth ing in our  experience in the  intervening 13 years  to indicate th at  the dangers  now are any less th an they  were then.A ma jor impetus for the An titrust  Civil Process Act came 20 years ago in the Repor t of the Atto rney General’s National  Committee to Stu dy the An titrust  Laws. The Report recommended creat ion of a pre-complain t civil discovery process for use where civil proceedings are initia lly contemp lated  and voluntary  cooperation  is not forthcoming.8 Its  recommendations bore a strik ing resemblance to the Act ult ima tely  enac ted in 1962. While the Report espoused, successfully, t he enactment of a civil investigative  demand au tho rity,9 i t emphasized the safeguards th at  should be bui lt into  such an autho rity .
For example, the  Rep ort recommended legislation applicable only  to relevant  docum ents (not private persons) and then only to documents possessed by parties under investiga tion.10 It  furth er specified that  the documents must “b e‘relevant to par ticula r ant itrus t offenses sta ted  to be under investiga tion.” 11 The documents were to be available only to the  An tit rust Division and the Federa l Trad e Commission, not  to  anyone else.12 And, in a  passage of peculia r import to H.R . 39, the Report sta ted :
• Testimony of Assistant  Atto rney  General Kauper on S. 1284 Before the  Subcommitteeon An titr ust  and Monopoly. Senate  Jud icia ry Committee (May 7. 1975), pp. 9-10.7 Testimony of Ass istant Atto rney  General Kauper on S. 1284. xuprn, at  p. 10.8 Report of Attorney General s National Committee to Study the An titrust  Laws, 345 (1955).
0 Id. at  346.
*» Ibi d.
«  Ib id .
»  Ib id .
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“We reject the proposal for legisla tion authoriz ing the  Depar tme nt of Just ice 
to issue the type of adm inis trat ive  subpoena  typically employed by regula tory  
agencies. Unlike the  Federal Trade Commission, for example , the  Depar tme nt of 
Just ice is ent rus ted  only with law enforcement.  The grant of subpo ena powers 
suggests broader regu latory powers, stru ctu ral  reorganizat ion, a system of hearing 
officers and a panoply of adminis tra tive procedural protectio ns which the  Com
mit tee  is not  prep ared  to recommend. We would, in addition, disapprove any 
subpoena power that would permit prosecuting officers in antitrust investigations to 
summon sworn oral testimony by placing businessmen under oath in  the absence of  a 
hearing officer and like safeguards. Such authority is alien to our legal traditions, 
readily susceptible to grave abuse and, moreover, seems unnecessary.13

The concerns expressed in the 1955 Repor t abo ut the  needs for app ropriate 
safeguards in lodging inquisitorial powers in prosecutors 14 surfaced repe ated ly in 
the  legislative process leading  up to the  An titrust  Civil Process Act. For example,

« in the  debates on the  Act, Congressman  McCulloch declared:
“The grant of a civil process to the  Attorney General  does no t mean . . . t ha t 

he shall now be permit ted  to engage in fishing expedit ions. Far  from it. The  fact  
th at  the  Attorney  General is the  chief prosecut ing officer of the  Federal Govern
ment an d the fa ct t hat  the  un tram meled righ t to  obtain information could severely 

* harm the righ ts of the  indiv idual  have led the  Committee on the  Jud iciary  to
strictly  circumscribe the  extent  to which [CIDs] may  be used .” 108 Cong. Rec. 
3999 (1962).

Congressman Celler, floor manager of legisla tion in the  House of Rep resent 
atives, emphasized the  same point and  also made  clea r th at  Congressional concern 
for unacceptable intrusions extended  to business entiti es, not  solely privat e 
persons.15 And, many other members of Congress similarly referred to the  need 
to stru cture the statute to avo id the possibil ities of unacceptable intrusions or 
undue burdens. 16

Congressional  concern in 1962 about the  dangers of lodging excessive powers in 
the  Department of Justice did not  reflect a mistru st of those holding office in the  
Departm ent.  Nor, of course, are there grounds to fear the motives and  actio ns of 
those  holding office today.  But the  potentia l for abuse does not  relate to ind i
vidua ls: it relates to the  laws within which they operate. As Congressman Mac
Gregor pu t it in explain ing why limi tations on the Dep artm ent  were an integral  
pa rt of the An titrust  Civil Process Act :

“ I do n ot suggest  th at  this Atto rney  General or, perhaps , any  Attorney General 
or his assistants would abuse  this  tremendous gra nt of autho rity bu t I think  we 
should  concern ourselves with  the possibilities of its abuse  rather  tha n with  the  
prospects and possibilities of its proper exercise .” 108 Cong. Rec. 4004 (1962).

In response to the  concerns  outl ined  above—such as protection of citizens and 
companies  from unw arranted intrusions  and burdens, pro tect ion of documents 
from unw arra nted circu lation not  requ ired by the De par tment ’s tradit ion al en
forcement  powers, and  gua rantee of read y and full access to judicial review—the 
Congress insisted  o n precisely those limi tations th at  II.R.  39 would now discard.  
Perhaps the  most important was tre atm en t of privat e citizens, who were in Con-

13 I d.  a t  45- 46  (e m pha si s ad de d ; f oot no te  om it te d).
14 E ve n w ith th e  li m it a ti ons bu il t in to  th e  re co m m en da tion s of  th e A ttor ne y G en er al 's  

Co mmitt ee , one me mb er  of th e Com m itt ee  was  un ab le  to  ac ce pt  th e  no tio n of g ra n ti n g  th e
- D ep ar tm en t of Ju s ti ce—-as d is ti n c t fro m th e co urt s— th e eq ui va le nt  of  a su bp oe na  powe r.

In  hi s w o rd s: “ One  of  th e  p la in est  less on s ta u g h t by th e h is to ry  of Gov er nm en t in  an y 
place an d a t an y tim e is th a t fre ed om  of th e in div id ual  d is ap pea rs  w ith  th e gro w th  of 
ex ec ut ive po we r.”  Id . a t  348.

15 T he re  is  every ap pro pri at e sa fe gua rd  in th is  hill  to  pro te ct  th e ci ti ze nry .” Id . a t 3998 . 
“Th e bi ll,  as  am en de d,  pr ov id es  ev ery conc eiva ble sa fe gua rd  fo r th e co mpa ny  to  w hi ch  a

civi l in ves tigat iv e de man d is  ad dr es se d.”
18 I n  in trod uci ng a pr ed ec es so r bi ll (S. 716, 86 th  Con g. ),  Sen at or  K ef au ve r,  wh o m an ag ed  

th e le gis la tion in  th e Se na te , no ted th a t  it  “p ro te c ts  th e pu bl ic  agai nst  an  un re as on ab le  
de man d . . .” an d “s af eg ua rd s th e  co nf id en tial ity  of  th e  do cu m en ts  fu rn is he d.  . . .”  105 
Cong. Rec. 187 6 (1 95 9) . Sen at or C ar ro ll  de clar ed  th a t  “in th e bi ll we tr ie d  to  pr ov id e ev ery 
sa fe guar d .” Id . a t 146 15. Con gres sm en  Ro ge rs,  L in ds ay , P atm an , an d Mac Gr eg or , in  add i
tion  to Mc Cul loch an d Ce lle r. re pe at ed  th is  po in t. IOS Cong. Rec. 39 95 -4 00 4 (1 96 2) . Th e 
se ntim en ts  we re  ref lec ted  in  th e re port s as  wel l. As th e  Sen at e Rep or t in di ca te s :

“Th e ri g h ts  of th os e wh o pr od uc e do cu m en ts  pu rs u an t to  such  de m an ds  an d th e p re se rv a
ti on  of th e ir  m at er ia l ar e fu lly  pr ote ct ed  by th e pr ov is io ns  of th e  bi ll an d th e en fo rc em en t 
of th os e ri gh ts  is as su re d th ro ugh  pr op er  co urt  ac ti on .” S. Rep. No. 109 0, su pr a,  a t 9.

Se e als o H.R . Rep. No. 138 6. su pr a  a t 5 (“man y sa fe guard s” ).
A ft er  re vi ew ing th a t  l eg is la tive h is to ry , one  co urt  ob se rved  :
“T he  tre m en do us  co nc ern sh ar ed  by th e co m m itt ee s,  an d o th er s co nc erne d w ith  th e  bi ll,  

th a t it  be su rr ou nd ed  by ad eq uat e sa fe guard s an d pr op er  li m it a ti ons on it s scon e.”  A re al  
fe ar was  ex presse d as  to  th e  da nger  of im pr op er  us e of  in ves tigat iv e powe r. The se  fe ar s 
were m an ifes te d in  th e  man y pro te ct iv e pr ov is io ns  pu t in to  th e  ac t a t var io us st ag es . 
Uni ted S ta te s  v. Un ion Oil Co. o f Cal ifor nia,  343  F.2 d 29,  35 (9 th  Cir. 1965 ) (f ootn ote s 
om it te d).



gressman Celler’s words “carefully excluded” . 108 Cong. Rec. 13986. It  was an exclusion which the  Depar tment  of Just ice itself specifically endorsed.17
Other limitations considered fundamenta l to the 1962 Act were implemented  as a result  of the so-called Dirksen and MacGregor amen dmen ts. The  former forbids the Dep artm ent  from turn ing over documents produced by CID s even to Congress. See 105 Cong. Rec. 14608 et seq. (1959). The  la tte r permits the  Depar tmen t to use CID s solely aga inst  business entitie s “un der investigation” and  not against these enti ties “who were not  themselves suspec ted of any an tit rust violations.” 1C8 Cong. Rec. 4004-09, 18408 (1962). As to the  MacGregor amendment, Sena tor Hruska declared:
“Otherwise, there would have been vested in the  Dep artm ent  of Jus tice  a power to ramble vir tua lly a t will into the  confiden tial records of any  business corporation. Th at  would no t have  served the  purpose  for which the  bill is designed.” 108 Cong. Rec. 18849.
As to both the Dirksen a nd MacG regor  amendments, Congressman Mac Gregor  st at ed :
“The power which would have  been granted by [the bill in the  absence of the  two amendments] would not  properly safeguard the innocent third pa rty  witness from bureaucratic harassmen t; books and  records could have been dem and ed from anybody an d every body in business, and the Just ice Departm ent could h ave dis tributed the information obta ined  indiscrim inately  througho ut various Government agencies. The basic indiv idual  rights to privacy and  to protection aga ins t unreasonable search and  seizure would have been tramp led .” 108 Cong. Rec. 18408 (1962).
These and other limi tations 18 were in serted in the  1962 Act to insure th at  the  Depar tment  wras granted a tool bu t not  a weapon. They were carefully drawn by men of foresight who acted before the  lessons of Wate rgate  taught us th at  if the  potentia l for abuse exists, it can ultim ately be fulfilled. One has only to think  of the  1969 memo randum from Mr. Magruder to Mr. Haldeman  urging use of the  An titrust  Division a nd thr ea ts of an tit rust actions  to change the  views of the news media  or of John Dea n’s memorandum on the  use of federal mach inery  to deal with political  enemies to realize th at  the  concerns underlying  the delibera te balancing in the  1962 Act are justified.
It  is no answer to these obvious concerns to say th at  some federal agencies have similar  powers or th at  some States have given pre-complaint, an tit ru st  investiga tive powrers to  their atto rne ys general. S imilar a rgum ents  were considered by Congress in 1962; they did not  lead to a reject ion of safeguards then . They  should  not  today. Nor does the  example of regula tory  commissions serve here. It  is one thin g to permit  extensive investiga tory  powers to agencies whose de legated function is to dete rmine policy and  to make laws by draf ting regulations to flush ou t the  particular s of broad  Congressional gran ts of author ity.  It  is quite ano ther to gra nt such powers to a Depar tment  whose app ropriate role is to prosecute viola tions  of existing  law.
The analogy to  the  powers of grand  juries, which appears to  be the  cen tral  theme of H.R . 39, is equal ly inapt. Sweeping inqu isito rial powers are granted  to  grand  jur ies  to  assis t the m in determining whether  the re is probab le cause to  believe th at  the laws have  been viola ted. To th at  exte nt, grand jurie s and  the  Depar tment  share a common purpose—enforcemen t of the law. But there are a num ber  of highly critical differences.
Grand juro rs are per mi tted broad powers in pa rt because, unlike  Depar tment  officials, they are supposed to be a man’s “fellow citizens acting independently  of eith er prosecuting attorney or jud ge ,” Stirone v. United States, 361 U.S. 212, 218 (1958), and, as such, have histo rical ly acted  as “ a protector of citizens a gain st a rbi tra ry  and oppressive governm enta l act ion .” United States v. Calandra, 414 U.S. 338, 343 (1974). H .R. 39 is not an analog—it  is a  reversal. It  would place equ ivalen t power in the att orne ys ’ offices of the  A nti tru st Division despite the fac t th at :“T he Con stitutio n of the United States, the  s tatute s, the  t rad itio ns of our  law, the  deep rooted preferences of our people speak clearly. The y recognize the  pri mary and  nearly exclusive role of the  Grand Ju ry  as th e agency of compulsory dis-

17 In hearings on a predecessor bill of the 1962 Act, Sena tor Kefauver asked then  Assis tan t Attorney General Hansen  why the Department had not sought the  Inclusion of private citizens. Judge Hansen replied :
"We have had very few instances where we have need for such powers where indiv iduals were included, and. frank ly, we felt  th at  it might be burdensome to an individual and that  the need was not so g reat  th at  we ought to place that  burden on the indiv idual.”Hearings on S. 176 and S. 1003 Before the  Subcomm. on An tit rust and Monopolv of the Senate  Comm, on the Judiciary, 86th  Cong.. 1st Sess. (1959).18 See the stateme nts of Congressmen Celler and McCulloch list ing the  specific limitations. 108 Cong. Rec. 3998-3999. 13986 (1962).
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closure. They  do not  recognize the United  States Atto rney’s office as a proper sub
stitute for the grand j ury  room and they  do not recognize the use of a grand jury 
subpoena, a process of the District Court, as a compulsory administrative process 
of the United States Attorn ey’s office. Durbin v. United States, 221 F. 2d 520, 522 
(D.C . Cir. 1954).

At the same time, grand juries and prosecutors who present evidence to them are 
subject  to a court ’s supervision, and the evidence they  gather cannot be made 
public for use against someone not indicted. Examine, if you will, what H.R . 39 
would do here. Information may be used at the Department’s fiat virtually  every 
where. Some may hopefully seek to protect its confidentiality, but the Department 
may spill it out at will so long as i t can find a forum to do so. Some m ay seek to 
access their own personal data  for correction— but those hopes may be ephemeral 
as well for the Department may deny access a t its whim. At the very  least, more 
consideration should be given to the relationship of this bill to the Freedom of In
formation Act, as amended last year, and to the recently enacted Privacy Act  of 
1974 (Pub. Law. 93-579).

Nor can we regard even the grand jury as a nonpareil procedure to protect 
against abuse. As the Committee knows, the grand jury process has come under 
severe criticism for failing to provide the protection it was historically designed to 
afford those accused of crime.19 It is particularly  ironic that  possible misuse of 
grand juries by the Department of Justice constituted one of the major reasons 
for enactment of the 1962 Act.20

No reason exists today for rejecting the limitations contained in the 1962 Act. 
Even if some modifications in the existing law are in order, H.R. 39 is hardly  an 
appropriate response. Do we, for example, realize that H.R . 39 goes far beyond the 
kind of civil invest igative  demand authorized to deal with infiltration of Mafia 
racketeers into legitimate business enterprises.21 Tha t does give some pause for 
what is proposed here.

A prosecutor’ s desire for inquisitorial powers often clashes with a cit izen’s rights 
against intrusion. Our so ciety’s traditional approach to this conflict is to strike an 
acceptable balance, as by permitting electronic surveillance but stringently  limiting 
its use or as b y enacting legislation such as the Antitrust Civil  Process Act. The 
scales in such a balance normally are weighted in favor of the citizen. But not in 
H.R . 39. H.R . 39 represents a relentless promotion of the interests of prosecutors, 
to the disregard and jeopardy of everyone else.

TESTIMONY OF ARNOLD M. LERMAN, WILMER, CUTLER & PIC KER
ING, APPEARING ON BEHALF OF THE  BUSINESS ROUNDTABLE

Mr. Lerman. I have planned to be only 15 or 20 minutes, Mr. Chair
man.

Chairman Rodino. Fine.
Mr. Lerman. Mr. Chairman, I have submit ted a prepared stat e

ment. What I would like to do here is summarize some of the issues 
stated  in the prepared statement and to amplify a few others.

Let me sta te my conclusions first. I really wish there were some 
simple way to communicate to you and the members of the committee 
the depth of my real concern abou t the gran t of inquisitorial powers 
to the Department of Justice. It  is coercive. It  is uncontrolled. It  
extends everywhere. It  touches every person. It  incorporates all of 
the abuses tha t attach to grand jury powers without either the pro
tection of the grand jury  or the justificat ion for grand jury  process.

10 I t Is widely believed today that grand juries have ceased acting  as checks on prosecu
tors, and that prosecutors have converted them from shields to weapons. This has prompted 
Congressional concern. See, e.g., Hearings on H. Res. 220, et at.. Before Subcommittee No. 1 
of the House Committee on the Judiciary. 93d Cong., 1st Sess. (1973). It represents yet 
another reason why reliance in H.R. 39 on the model of the Grand Jury  Is unsound.

20 See, e.g., 105 Cong. Ree. 14613 (1959) (Senator Kefauver) ; 108 Cong. Rec. 3997 
(1962) (Congressman Celler) .

21 The Department of Justice did not seek, and Tit le IX of the Organized Crime Control 
Act of 1970 did not authorize, oral interrogations, depositions of individual persons, or 
interrogatories, and three members of the House Judiciary Committee strenuously objected 
even to the provision adopted as giving the Attorney  General “carte blanche to. engage in 
fishing expeditions, unfettered even by the controls of a grand jur y’s proceeding" and mak
ing “every business subject to harassment and abuse.” H. Rep. No. 91-1549, U.S. Code, 
Cong, and Adm. News (1969), p. 4084.
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The bill incorporates all th at was rejected after 7 years of deliberation leading to the original Ant itrust Civil Process Act. Rejected, I should add, because of deep concerns about intrusions upon individual rights, harassment, and abuse. I know of nothing in the short time since those deliberations tha t would lead us to conclude tha t the dangers are any less present today. And I have seen little th at w arrants even consideration of the type of changes here proposed.
Now, let me explain. H.R. 39 would authorize the Department to demand by compulsion any information relating to any inquiry about whether any person is or has engaged in any violation of the ant itru st laws. Even if this referred simply to violations of the Sherman or Clayton Ant itrus t Acts, the power of inquis ition is vast and there is littl e tha t cannot be asked. But the power to inquire does not stop here. The inquisition may also be conducted about  whether  acts or practices  simply offend public policy or are immoral or unethical.It  may—although this is not clear—reach facts addressed simply to competitive issues and admin istrative or regulatory proceedings thro ughout  the Government. It  may also deal with facts tha t relate to any activ ity which, and I quote, “may lead” to a violation of the ant itru st laws, whatever that means. Or which may lead, I suppose, to unethical acts. The Depa rtment can demand tha t information of anyone, whether or not he is the person under investigation, anywhere in the country. It  can pursue the inquiry by oral interrogation under  oath and in secret if it  chooses, by demands for written answers to questions, or by subpenas for documents.

If responses are not forthcoming, the Department can ultima tely seek contempt  sanctions to put  people in jail. The Department can use the information in civil proceedings, criminal cases, grand jury proceedings, o r before agencies of the  Government.
If a witness is invi ted to respond to a secret oral interrogation, what  can he do? There is no impartia l person to protec t against abuse or harassment. He may not know whether he is a potent ial civil or criminal defendant. In fact, he knows little a t all except the description of the general sub ject matter  of the inquiry. If he is fortuna te enough to have an attorney present, he may object to questions but  hardly upon grounds of relevance. The scope of the power is so broad and his knowledge is so sparse that  there is little  to which tha t const raint would apply. If he invokes the fifth amendment privilege, he may nevertheless be compelled to respond by a gran t of use immunity, a form of immunity which many claim leaves little to the privilege against  self-incrimination. He is, in short, under compulsion to reply and he is largely at the mercy of the scruples or sensitivity of his interrogator.
If the demand is a fish net for documents, what  constra ints apply here? Again, relevance as a practical  ma tter  means precious little. There is no express prohibition against oppressive demands. Even if there is some theoretical right—and this is no t clear either— to raise claims of undue burden, neither the witness nor the court will know enough about the subject to balance realistically the burdens against the need. The act does refer to some customary protections  available in grand jury  proceedings. Here, if we have learned anything from grand jury subpenas, it is that there is virtually no constraint at all except for privilege and the grossest types of abuse.



These are a few illustra tions of the application of H .R. 39. But I 
think they suffice. Do they not  a t least lead you to ask what personal 
intrusions it visits or how much it inflicts? Who will watch how the 
power is used or how far it can reach? Who will, or can, even know? 
How can it be controlled and why should we confer it upon a prosecutor 
at all? I do want you to understand that my comments do n ot reflect 
upon particu lar persons who now serve us in the Department. Congress
man Mac Gregor put  it  well when he expressed the same concerns in 
rejecting similar proposals at the time the original Ant itrust Civil 
Process Act was passed.

He said :
I do not suggest t ha t this Attorney General or perhaps any Attorney General 

or his assistants would abuse this tremendous grant  of authority , but  I think we 
should concern ourselves with the possibilities of its abuse rather than with the 
prospects and possibilities of its proper exercise.

Let me make a few observations here.
First, these powers appear to be modeled upon grand jury  powers. 

The abuses of grand jury  powers have gravely concerned many of us. 
I hope you have the opportunity to read again the remarks of Senator 
Kennedy before your committee in testimony upon grand jury  abuse. 
You will find there an explicit catalog of some of the vices of H.R. 
39. To the exten t tha t we tolerate the threa ts of abuse of grand jury  
proceedings, we do so because we have a need to have criminal process. 
The Department already has criminal grand jury  proceedings for anti
trus t violations. How can we possibly want to extend those techniques 
to civil regulatory laws?

Second, whatever abuse may occur with grand jury authority,  
the powers conferred under H.R. 39 are far worse. The grand jury  
itself sits as a constrain t upon the prosecutor’s arb itrary or oppressive 
action. The court participates in its control. I would ask that  you 
compare carefully what H.R. 39 would do in these respects. There  is 
no constraint upon the circumstances under which the departm ent 
may insti tute its inquisition. All it need do is recite that i t is conducting 
an investigation about whether somebody has violated the ant itru st 
laws. There is no limitation upon whom it may pursue. There is no 
meaningful way to challenge or even know its motivation. And as a 
practical m atter , there is virtually  no limitation upon what it  may ask 
and the burdens it may impose.

Third, all tha t you now consider in title II was explicitly rejected 
just 13 years ago when the Anti trust  Civil Process Act was passed. 
In my prepared statement, 1 have detailed the legislative concerns 
expressed there. They are no different now. Our experience in the 
interim hardly suggests tha t we exercise less constraint upon uncon
trolled powers of inquisition. It  was just a short time ago tha t we all 
read, with great dismay, Mr. Dean’s memorandum which spoke to 
the question of “how we can use the Federal machinery to screw our 
political enemies,” or Mr. Magruder’s proposal “to utilize the Anti
trus t Division to investigate various media relating to ant itru st 
violations.” Mr. Magruder noted tha t: “even the possible threat  of 
ant itrus t action would be effective in changing views.” Bear in mind 
tha t Mr. Magruder was talking about civil investigation and not 
some of the more excruciating forms of pressure tha t H.R.  39 would 
permit. I know these points are obvious and yet I think they really 
do have to be raised again when I see the provisions of H.R . 39.
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Fo ur th , I hav e care fully  reviewed the  Assis tan t At torney  Gener al’s 
rem ark s in support  of H.R . 39 precisely to det erm ine  wh at specia l 
enforcement  need could war rant  wh at is here  proposed . There  are 
two basic reasons given:  Investiga tiv e efficiency for an ti trust  cases 
and ass ista nce  in mas sing  inform ation  for the  Dep ar tm en t’s role as 
protec tor of com petiti on  in admi nistr at ive agency  proceedings.

I do not believe th at  the  Dep ar tm en t’s role before agencies warrants 
any spec ial inq uis ito ry au thor ity  at  all. The Dep ar tm en t is no t a 
reg ula tory agency7; it  has  no genuine  sta tu to ry  basis  to superv ise  
othe r agencies. To the  ex ten t th at  it has assumed a sel f-appoin ted  
role in appearing  before agencies, it addresses the  need  for the  agen cy 
to tak e an ti trus t policy  into accoun t. This role does no t clo the  the  
Dep ar tm en t in a ma ntl e of sanc tit y,  ra th er  it makes  the  Dep ar tm en t 
an advocat e. 1 see no reason why  its au thor ity  to ga ther  inform atio n, 
alre ady  va stl y grea ter  than  th at  possessed by  othe r adv oca tes  who 
app ear , need be enhanced still more . Nor do 1 wholly believe th at  the  
Dep ar tm en t views its  agency  role as a serious basi s com pell ing legis la
tion  such  as H.R . 39, when, at  the  same time , it  expresses the  view 
th at  the  powers of inq uis ition under the  bill would be seldo m used  
for this purpose .

As fo r efficiency, I w’ould rea dily agree  th at  H .R . 39 m ay c on tribu te 
to efficiency. But  how’ muc h do we really need it  and  is it any event 
worth  the  price? I t ma y be th at  t he Dep ar tm en t could fru itfull y use i ts 
prese nt civil inv est iga tive dem and  au thor ity  for acq uis itio ns no t ye t 
con sum ma ted , even  tho ugh the  FT C alread y requires syste mati c pre 
acq uis itio n report ing . I would suppose as well th at  som eth ing  might 
be gained  by  some addit ion al pre -co mp laint dem and  again st defend 
ants. But  in light of the  va st  discov ery  pe rm itted  unde r the  Federal  
rules, is i t not fai r to describe as perha ps the  m ost  signi fica nt gain , the  
license  to avoid responsibili ty inhe rent  in  the  filing of a comp laint and  
supervi sion  of the  court ? T he sam e is true for thi rd -p ar ty  pre-com pla int  
dema nds wi th the  add ed license th at  comes  from excluding the  
de fen dants  and the ir counsel who would otherwise be presen t.

Here, I would ask  you to pau se for a mo me nt and  reflect with some 
pa rti cu la rit y upon the  need . Th e Dep ar tm en t alr ead y has  gra nd  ju ry  
process for cr imin al vio lati ons of law . I t has  an incred ible  a rra y of other 
investi ga tory au thor ity , inc lud ing  m an y othe r ways to reach inform a
tion through compulsory  processes. I t was a rel ative ly shor t time ago 
th at  the  Assis tan t At to rney  General the n in charge of the  Ant itr us t 
Div isio n exp lici tly stated  th at  the re were very few’ ins tan ces  where it  
would be necessa ry to hav e com pulsory process to in ter roga te ind i
vid ual s, and  th at  it was no t in any  way  wo rth  the  int rusio n. It  was 
ju st  a sh or t time ago th at  the  Dep ar tm en t expressed its  view’ th at  
w’ha t was required was the  civil inv est iga tive dem and  au thor ity  i t now 
possesses under the  act . W ha t the n is real ly the  depth  of any enfo rce
me nt  nee d? I do not  find  any  a nswer, let alone a co nvin cing d em on str a
tion  in the  jus tifi cat ion s we have  seen thu s far.

Fin ally, 1 would hope th at  y ou cann ot  be persuaded  th at  inv est iga 
tive efficiency is itse lf a war ra nt  for the  proposals of H.R . 39, or th at  
your  expecta tion th at  the  Dep ar tm en t ma y use the  ex tra ordina ry  
powers wi th disc reti on will color  your  judgme nt.  We can  have more 
inv est iga tive efficiency wrere we to aboli sh cons tra int s again st wire 
tap pin g or to revo ke the  four th  am endm ent pro hib itions again st
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unreasonable search and seizure. We do not choose to do so and the 
question to my mind is no different here.

I am reminded of Senator Kennedy’s testimony on grand jury 
questions when he commented on the Organized Crime Control Act of 
1970 and I would like to leave the subject with the thought tha t he 
expressed there. He said, and I quote:

In par t, of course, Congress is to  blame for the present crisis because Congress 
failed to recognize the  sinis ter potent ial abuses lurking beneath  the  innocuous 
surface of the 1970 law. In pa rt,  the  Depar tment  of Jus tice  is to blame for lu lling 
Congress, not  only with excessive pro tes tat ion s of the need for this  new Act as a 
law and order tool, bu t also with equally excessive an d wholly unfulfilled promises 
of good behavior if only the Act would pass. Today, in consequence, the  investiga-

* tive  Grand Jury has become a powerful new engine of pol itical oppression.
Of course, our concern here is not for an investigative grand jury,  

it is for compulsory investigative authority  for the Departmen t of 
Justice. And it is not for political oppression alone. I sincerely hope

* tha t we will not  be making the same tragic observations because H.R . 
39 were permitted to become law.

Again, I do want to thank  the committee for the opportuni ty to 
appear and I will be happy to try to answer any questions you may 
have.

Chairman Rodino. Thank  you very much, Mr. Lerman.
It  appears from your prepared statement tha t you have consider

able knowledge of the current effort on the par t of the Department of 
Justice and the Antitrust Division to secure new kinds of tools for 
enforcement processes and to be p art of an investigative arm so tha t 
they might be able to enforce the laws. Now you soy tha t in your 
13 years of experience with the ACPA you see really nothing that 
would change the view you held some 13 years ago. Is this not quite 
a broad statement? Is there not anything at all tha t has developed 
within that period of time which would show tha t there are some 
restrictions on the ability of the Department to do its job responsibly 
and that there is a need, first of all, fcr some other investigatory 
tools? And are we not talking about this in particular and how far 
it goes as a basic premise on which we can proceed?

Mr. L erman. Mr. Chairman, I was n ot speaking particu larly of my 
own experience, a lthough I think I could speak from tha t as well, but 
rather the experience which the Department of Justice  represents to 
us as having occurred during the intervening period. If  we address

* first the need for these kinds of tools, with one exception which I will 
come to in a moment , I think tha t the Department itself has not pre
sented to any of us any kind of persuasive statement of difficulties or 
substantial changes that  have occurred since the passage of the Anti- 
trus t Civil Process Act.

I would compare, for example, the type of showing made by the 
Department when it came before Congress to make its request for the 
Ant itrus t Civil Process Act in the first instance. At that  time, Attorney 
General Kennedy presented to the committee and to Congress, 
literally a detailed listing of the types of problems the Depa rtment 
had faced in specific cases. I have not seen anything like th at here.

The one area where I  think there may have been a possible surprise 
to the Departmen t, or in any event there may have been change 
which may warrant attention, is where the courts have held tha t 
the civil investigative demand cannot be used with respect to pro-
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posed acquisitions. It  is true tha t when Attorney General Kennedy 
testified in 1962, one of the major reasons he cited for passage of the 
original A ntitrust Civil Process Act was an inability to obtain infor
mation for tha t kind of transaction. To some extent that  need is 
mitigated today because the FTC doe6 systematically require pre- 
merger notifications. But I do think that the Department, as I indi
cated, could fruitfully use the civil investigative demand tool in the 
merger situation.

Chairman Rodino. Well, would you be able to say, Mr. Lerman, 
based on your experience and your expertise in this area, tha t there 
is an ability and a capacity in the Department to be able to proceed 
without these investigative tools and do its job effectively?

Mr. Lerman. Do you mean the existing civil investigative demand? *
Chairman Rodino. Yes.
Mr. Lerman. I think the existing civil investigative demand is 

very valuable to the Depar tment . I have no difficulty in reaching t hat  
conclusion. I think it gives to the Depar tment  access to documents 
in a manner which can be very helpful to the Department in providing 
it with sufficient information to prepare its cases.

Chairman Rodino. And you would not go beyond that?
Mr. L erman. I would consider first extending it to mergers if we 

think the Department really does have a need to use i t there. I cer
tainly would not consider extending it to oral interroga tion of any 
sort. I believe that,  whether or not we should be willing to extend it 
for interrogatories would depend largely upon the function inter 
rogatories would serve and the kinds of limitations you would impose.
I also would have considerable difficulty extending the demand 
generally to third parties. The burdens and risks imposed in an 
extension to third parties go well beyond any benefits tha t may be 
gained. I would agree with you, Mr. Chairman, tha t there may be 
circumstances where there could be some value to these invest igative 
tools, but  I  think we are engaged in a balancing process and I think 
the balancing process requires drawing tha t line to keep the civil 
investigative demand p retty much in the same form as it  now stands.

Chairman Rodino. Thank you, Mr. Lerman. Mr. Hutchinson?
Mr. Hutchinson. Thank you, Mr. Chairman.
Mr. Lerman, on page 3 of your prepared statement you point out 

tha t the oral examinations contemplated in this bill would be in 
secret. Do you think tha t they should be open rather than  in secret?

Mr. Lerman. I think there are two types of approaches, Mr. ♦
Hutchinson . I think there are problems with both. The problems with 
the secret interrogation are the intrusions and forms of pressure tha t 
can be visited upon an individual. One of the additional problems is 
the absence of the kind of constraint tha t presence of defendants ewith their counsel might provide.

I think it is quite true tha t if we have open interrogations we can 
avoid some of that. That may depend, in part, upon tne rights which 
you would give to defense counsel in those open interrogations . On 
the other hand, the difficulty with the open oral interrogation at this 
stage is tha t the interrogation can then itself become a way by which 
the Department or Departmen t staff, through publicity or pursuit, 
can seek to accomplish objectives or results which do not really 
relate to the brirging  of an ant itrust case itself. One additional
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difficulty arises precisely because the Department has not, a t th at poin t 
in time, gone through the constra int and exercise of decisionmaking 
involved in the filing of a complaint and its inquiry is not then de
limited by the requirements of the complaint itself.

Of the two options, I would certainlv prefer the latter. But  I do 
not think we need face even tha t risk of abuse for the purpose of the 
Department’s information gathering. It  can file tha t complaint and 
discover it under the Federal rules.

Mr. Hutchinson. I had a concern for the proprietary privacies of 
businesses and so on which I think would certainly be violated if you 
opened them up to the public.

Mr. Lerman. I think tha t is right. You have added a third consider
ation. Whatever procedure is involved, to the extent tha t the Depart
ment is seeking information of a confidential or proprie tary character 
and you open up the proceedings without the protection of the  court, 
you have a very serious problem in disclosure. I th ink that  is absolutely 
right.

In this connection, there is one other area I do not think the text of 
the bill addresses. This  is more in the na ture  of a technical, but never
theless, significant point. As I read your present bill, the only time the 
Department returns materials to the person from whom it obtains 
them, is when documentary materials are obtained in response to a 
documentary civil investigative demand. Thus the Department will 
hold many other types of materials like answers to written interroga
tories or transcripts of oral testimony. Once an investigation closes, 
and perhaps even while an investigation is pending, we should ask 
about the effect of the provisions of the Freedom of Information Act. 
We should also ask whether we have considered seriously enough, from 
the standpoint  of persons who want to get access to information about 
themselves, w’hether there is any way in which the new Privacy Act 
relates to data the Departmen t wrill hold.

Mr. Hutchinson. I thank you.
I think maybe in view of the fact tha t there are only 15 minutes 

before the session start s, I had bette r stop asking questions so the 
other members may have time.

Chairman Rodino. Mr. Flowers.
Mr. F lowers. Thank you, Mr. Chairman.
I think the witness has well stated the potential problems with this 

additional authority here. Maybe, however, in some instances he has 
fallen into the trap  tha t all of us do from time to time in overstat ing 
the potential problems. I would call your attention, sir, to the bill 
itself.

On page 2 of the bill, which sta tes tha t “Each such demand shall, 
(1) state  the nature of the  conduct constituting the alleged ant itrust 
violation which is under investigation and the provision of law appli
cable thereto.” I think tha t this very clear provision would give any 
person who testified or replied to written interrogatories or produced 
documents, good notice of what is the issue tha t the investigator is 
concerned with.

My concern really goes over to the next stage of the process, and I 
really do not know how you can answer tha t concern: there is no 
judicial officer available under this procedure to determine the rele
vance of any questions and whatnot . I share your concern that a per-
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son, a witness, any  na tur al person who is called upon to answ er aft er 
this  s tat em en t th at  app ears in the  C1D, will be called upon to answer  
wh ate ver the inv est iga tor  might  ask. I t does no t even  have to be 
releva nt.  Unless the  person  being inquired of chooses to invoke  a 
privi lege,  he  does n ot  ha ve the  a uth or ity  to tur n to any  jud icia l officer 
at  that time  and  hav e the  poss ibili ty of i t to say , “H ey,  can I ge t ou t 
of answ ering this quest ion?”

Is th at  not  really  the  basis of w ha t you are sta tin g as your concern?
Mr. L erman. Well, I would no t describe it as the  sole basis, because 

he can , 1 suppose, refuse to answer and compel  the  Dep ar tm en t to 
tak e him to court , a t which  time  he mig ht raise  an argument  abou t 
the relev ance  of the que stio n—th at  is, assuming  he has  counsel and 
he is able to do th at . •

Mr . F lowers . Tha t, then, shoves it into the  next st ra ta  th at  con
ce rn s me, and I thi nk  you men tioned it, too. Le t me stat e first  of all,
I th in k  th at  this legis lation, given the proper  safeguards, can be a 
us eful  too l and can help us and obviously  help  inv est iga tion s of an ti-  *
trus t viola  tions. I think it  can be useful, too, for the  Gover nm ent  and 
no t harm pr iv at e righ ts. I do no t knowr wh at those safeguards  are ye t 
I am ju st  Lind  of firming up my thinking  on it. Bu t I am concerned,
Mr. Le rm an , in this area  as well as in some oth ers  th at  ind ividuals — 
and  I th in k companies,  too—could  be affected the reb y. Loo king 
back  ove r the la st  couple  of years, to a lawyer coming from the  State 
of Alabam a, for inst ance, 1 am shocked at  tne prices th at  W ash ing ton  
lawyers get fo r defend ing  criminal cases. I daresa y th at  a Wa shington  
lawy er who was hired to go even to such  a hea ring might charge 
$2 5,00 0. 1 do not know  w ha t the going rat e is these days.

Mr. Lerman. I think  y our est imate  of the  ra te  is qu ite  high.
Mr . F lowers. Well, 1 daresa y it would  be relative to who the  po

ten tia l witness or defen dan t mi gh t be, and it w’ould be somewh at 
relative to th at  g en tle ma n’s ab ili ty to pay.

However , 1 am concerned  abou t th at  asp ect  of it, and I th ink you 
are,  too, that a witness who might  be a totally inn oce nt pa rty , 'bu t 
who an invest iga tor  might think is possessed of info rmatio n or m ate ria l 
th at  would be re lev an t to the invest iga tion, could  be put to all sorts  
of legal expense th at  could  vir tua lly  wipe the gen tlem an out , and  he 
coula still end up being an innocent pa rty  to the  u ltima te  p roceedings.

Mr. Lerman. This is one of the  ma jor  prob lems  of app lying the 
compulsory process to a point  th at  goes beyond the person under 
investigat ion. 1 think it is a genuine tac t that  you do expose people  
and companies precise ly to this.

Mr . F lowers. Well, I tell you  th at  I am no t sure  th at  such  a 
situa tion would app ly here,  bu t we have prov ided  att orne ys  for all 
sor ts of people in oth er areas , und er all sor ts of cond itions, and it may 
be tha t if we are going to move into  this  area  th at  the  Government  •
ought to prov ide a comp etent legal counsel for such  a person th at  is 
called in to test ify.

Mr. Lerman . 1 think  that  would be responsive to the  issue of the 
possibility  of abuse of some individual who appears on his own w ith out 
sufficient funds  or resources, i t  does no t respond to the  prob lems  of 
the  bur den  and scope of interrogation and  response, wi tho ut a care
fully defined complaint,  wi tho ut the  refinem ent  of issues th at  occurs 
in the  actual  civil litig atio n, and  wi th the  difficulty of obtainin g
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protection under current theories of relevance. As a practical m atter , I  
just find it very hard ever to prevail upon any contention with respect 
to relevance, particu larly where you have a mandate dealing with 
the ant itrust laws. As a result of these circumstances, you would 
have, nevertheless, very substantial burdens to which the provision 
of counsel would no t really respond.

Mr. Flowers. Well, I thank you, Mr. Lerman.
Thank you, Mr. Chairman.
Chairman Rodino. Mr. Mazzoli.
Mr. Mazzoli. Thank you, Mr. Chairman.
I thank  the gentleman for his statement today. A week ago we 

had testimony from a gentleman representing one of the Ralph 
Nader groups tha t deals in this field, and I asked the gentleman, 
after hearing his statement, whether or n ot he was satisfied with the 
grand jury proceedings, because he cited as an example no counsel 
and secrecy, and recommended something similar in these civil anti 
trust matters. He was not satisfied tha t grand jury  proceedings were 
correct, and yet he was using tha t as the basis for urging us to adopt 
in this Committee II.R.  39, and, as a ma tter  of fact, urging us to 
delete from it the right to counsel and some other provisions of reason
able protection. So, this is the dilemma facing us. On the one hand, 
you have people who have studied the bill—and while I am not sure 
their reasoning is consistent, feel tha t 39 is n ot strong enough—and 
then we have other people—and you would represent articu lately  
those tha t feel 39 is perhaps potentially too capricious.

I wonder, and perhaps you have answered the question this morning, 
and if so, I would ask you to do it again, is there anything that  you 
believe we ought to do to enable the Justice  Depa rtment to bett er 
handle its increasingly difficult burden of proceeding with antitrust  
matte rs in a society tha t is becoming so completely dominated by 
giants of industry , and where consumers have such a difficult time 
figuring out what their rights are?

Mr. Lerman. Th at is a very difficult question to answer. We can 
have a very long philosophical discussion and it would be a broad 
ranging one, but  let  us  take a s tab at a few possibilities.

If the focus is basically upon refining the Dep artm ent of Ju stice’s 
tools and seeing whether or not we cannot identify some specific tools 
tha t may  be more helpful to the Department, then I think we may ap
proach the problem from different directions seeking to mitigate the 
same kinds of dilemmas you just described. I think you could consider, 
for example, the possible use of interrogatories, but for the purpose of 
assisting the Department, let us say, to make sure it has obtained the 
documents that it seeks. I think you might  consider possible uses of 
other  techniques for narrow purpose. Again, I would always rule out 
pre-complain t interrogation, because I really do not believe it  appro
priate  nor do I believe it  worth the problems it creates.

I think  we might consider other  possibilities if perhaps we ap
proached the problems in a different way. I am not sure where this may 
lead. One of the difficulties here is the scope of the matter s into which 
the Dep artm ent may inquire. There is an  enormous range of inquiry. 
I did no t see an eyebrow raised when I mentioned the ability to probe 
morality . Yet that is involved, because the “ antitr ust  laws” are defined 
in H.R . 39 and in the Antitru st Civil Process Act, to include the
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Federal Trade Commission Act. You are talking then about  authoriz
ing the Department to embark on all kinds of expeditions to investi
gate “unfairness” or acts contrary to “public policy.” Now, I think the 
same difficulty is present when you talk in generic terms about  con
cepts like, “unreasonable restra ints of t rade .” So, if there were some 
way to identify a highly precise type of area, and 1 mean a precise area, 
about  which inquiry was particula rly significant and require some kind 
of showing in tha t regard, it is conceivable tha t you might then con
struct a more refined tool to deal with tha t circumstance. That is a 
very different kind of approach, and you would have to hedge it with 
appropriate  protections again. The vice is really the bread th of the 
law, the breadth  of the discovery authority, and the inabil ity to con
trol it. When you deal with this sub ject generically you simply are not 
dealing with these difficulties.

Mr. Mazzoli. Sir, you have practiced law for a number of years in 
this area and speak for an association of businesses t ha t have had, I 
am sure, many cases involving a ntit rus t laws. Have you found in your 
practice tha t there is a willingness on the par t of companies to withhold 
documentation? That there is an intentional effort on their par t to 
impede or to throw roadblocks in the path  of the Justice  Departm ent 
or others in trying to determine whether or not a merger is correct or 
whether or no t-----

Mr. Lerman. Let me speak from my own personal experience in 
the merger area for a moment, because tha t is one you have jus t 
mentioned. My own experience has generally been a witness to con
siderable readiness to furnish the Depa rtment with information. I 
suppose it is true—indeed, I am sure it is t rue—tha t there are cases 
where people do not cooperate voluntarily .

Mr. Mazzoli. Are you aware of any measures tha t might currently 
exist t ha t could provide the Justice  Departmen t with a tool to obtain 
those documents?

Mr. Lerman. Well, there is the present civil investigative demand. 
I think tha t might be extended to the merger area. B ut all the D epa rt
ment of Justice has to do is ask the Federal Trade Commission for its 
premerger notification report, and in fact, the Trade  Commission has 
plenary authority to require all kinds of information.

I do want to return to complete one other thought . One of the real 
problems with most of the discovery tha t businesses face and the 
burdens tha t are imposed, even when they are imposed by admin
istrative agencies, is the use of broad mandates authorizing  investiga
tions so tha t it is impossible to constrain the kind of burdens and 
problems the agency may freely impose upon everybody who mi°rht 
be faced with its  demands. To some exten t, at least, an adminis trative 
agency may have a regulatory mission and there may be some theo
retical justification for the existence of the power. But this does no t 
mean that  the agency will control its use and employ it selectively. In  
most instances, in any event at least a collegial body is present and 
can exercise some kind of control. I do not  mean to suggest tha t 
agencies do this wisely or well. But the collegial protection is a t least 
there. The problem with this type of legislation, again generically 
applied, is tha t there is no meaningful control at all.

Mr. Mazzoli. I thank you very much.
Chairman Rodino. Mr. Railsback?
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Mr . R ailsback. Mr. Ch air man , I ju st  arr ive d and  I do no t feel 
prepared.

Ch air man  R odino . Mr . Le rm an , I wou ld ju st  like to com me nt,  
firs t of all, on your  stat em en t, which I th ink is a very reason ed st a te 
ment.  I feel th at it  probably is one th a t I th ink rais es a l ot  of concern 
which all of us share , but at  the  sam e time, I th ink we have  got to 
recognize our con cerns which gen era lly arise  whe nev er new areas are 
at tempted . We kno w th at  there  is a job  th a t needs to be done, and 
we are in a dilemma  whe n a de pa rtm en t en tru ste d with the res pon
sib ility for a period of tim e sugges ts th at a necessary  tool  is lack ing . 
Of course, we recognize, too, I th ink , gen era lly,  th a t enforcem ent has 
no t been q ui te wha t i t sh ould be. And y et , w hen eve r the re is a pr esen ta-

* tion to su pp or t wha t ma y be a pro posal  or an add itio nal tool, we find 
th at  general ly there  is thi s kin d of response ab ou t the  deep con cerns 
which I can , again, appre cia te,  bu t wi th no pos itive effo rt to say , well, 
we do need to go i nto othe r areas.

Now,  I do com mend you  for stat ing th a t—an d aga in, I suppos e 
wi thou t hold ing you to it —th at  in the  are a of merge rs one  may  con 
side r exte nsio ns of the  civil investi ga tiv e dema nds. Nonet hel ess , it  
seems to me th at  we have go t to recog nize th at  ma ybe thi s is no t 
suffic ient. Those  who do rep res en t busines s in terests  a nd  who go befor e 
the  e xecutiv e de pa rtm en ts  come here , of course, wi th a posit ion  som e
times which is no t qu ite  ne ut ra l as we who are here  looking  to be 
pro tec tive of the  public  in terest  as well, and, therefore , may  have to 
explore a lit tle  more. I am won der ing  wh eth er or no t, som etim es, it  is 
no t the  f au lt of those who do come here  and raise a lot  of con cerns and 
the n leave  us with the  thou gh t, “Well, we ju st  ca nn ot  go beyond it ” 
and leave  i t the  w ay it  is, which, the refore , makes  us de ter mi ne d to go 
forward because  we ju st  do no t believe th at  th a t is the  case; name ly,  
wi thin 13 years  of the  AC PA th at  the re is no expe rienc e or no dat a 
which shows t hat the re is a  nee d Th ere  are, also, concern s to gu aran tee 
th at  rig hts  th at you  are con cern ed wi th are pro tec ted .

Mr.  Lerm an . Mr . Ch air man , let  me agree  wi th you  firs t th at the re 
really can be diffe rences of views. We see the  world through dif ferent  
windows, perha ps,  even tho ugh we bo th  come from the  sam e are a in 
New Jer sey  orig inally.

Ch airma n R odin o. Well, th at  i s int ere sting .
Mr.  Lerm an. Bu t, I rea lly would quest ion  yo ur  firs t prem ise.  I t 

may  be th at  we have a nee d to imp rove an ti trust  enforcem ent . How -
• ever,  I thi nk  it  is fair  to que stio n wh eth er  th at  need rea lly lies in the  

area of enhanced investi ga tory  tools.  And  because the  Dep ar tm en t, 
as a pro secuto r, has  come and said  we can use this does  n ot  m ean  th at 
there is a  social im perat ive . Fi rst , I pu t aside w ha t the  D ep ar tm en t has

.  said ab ou t r egula tor y agencies, because  I real ly do n ot  be lieve th at  the
pa rti cu lar role th at  the Dep ar tm en t env isio ns before agencies calls 
for the  kind of bill we are  talkin g ab ou t here . Be yond this, I wou ld 
expect mo st pro sec uto rs to come an d say they  wou ld like to hav e 
more  i nv es tig atory tools. Wh y no t? In  the  pu rsui t of p rosecu tion, th at 
is always  w ha t you  wou ld like to hav e. The grea ter freedom  you have  
from co ns tra int , the  more efficient you  may  be.

If your  c once rn is, as I th ink it  r eal ly is, wi th  wh eth er the  an ti trust  
law’s "themselves  are accomplishing  their miss ion,  perha ps the  pro blem 
is no t the  absence of some new investi ga tory  tool. Pe rhaps the pro b-
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lem is in the  app ropriat ions. I realize the Dep ar tm en t came before  Congress  and  said th at  the ir appro pri ations were suffic ient. Bu t, you know, there may still be room to accom plish more  with approp ria tions. There  may be a problem in personne l—although I do no t believe th at  is the case. There  ma y be prob lems in the  laws them selves. I think  there are ma ny ways  in which the laws opera te which make no sense, eith er from the  sta nd po in t of a bus inessm an or from the  sta nd po in t of the public. There  may be prob lems in othe r areas as well. All I am real ly saying is th at  because we have a concern  for an ti tr ust  en forc eme nt—and I sha re th at  sam e c once rn with you— th at  does no t mean th at  we have to accept  as given  a view th at  i nvest iga tory  tools are the cause for the  inabil ity  of the  an ti trus t laws to serve as we might hope.
Chairma n R odino. Well, I than k you.  And I think , too, th at  some  of the  concerns th at  you expre ssed  were expressed in 1962 when the  legi slat ion gave  b irth to the civil inv est iga tive process . I thi nk  at  th at time the re was a good deal of a nxiety as to wh eth er or no t the re would be an ove rreach  o r an overrun . I think this was expressed  by my pred ecessor, Mr.  Celler , on the  floor of th e House, and the  r ankin g minority  m ember  a t th at  tim e. And I think you  can see from th at t hat  we a re aware of  this  an d, however, we do have respon sib ility to try to develop  the  k ind  o f legisla tion th at  will provide  the  tools th at  are  n ecessary, if indeed they  are.
Mr. R ailsback. Mr. Chairma n, if you will yield, ma y I ju st  add  th at  I find it very intere sting  th at  yo ur  t est imony , to a c ert ain  e xte nt,  paralle ls t est imony  t ha t we hav e h ear d f rom a dis ting uished  m ember  of the  New York Ci ty Bar , who r aised  m any  of the  same o bjections as fa r as procedures or procedural safeguards.  And I thi nk  we do hav e to pe rhaps tak e into  acc oun t th at  maybe  the re are going  to have to be som e chan ges made to provide  more  safeguards.
Mr. L erman. I would urge th at  we st ar t first  wi th try ing  t o iden tify where  the  real area of need is. I would think th at  if y ou can iden tify som eth ing  high ly specific as the  merger are a th at  you then can  assess it  and deal with i t.
I thi nk , second , th at  procedures cann ot  be the  whole answ er, be cause yo u will wan t to narrow the  reach , substa nti ve ly,  for e xam ple,  of var ious typ es of tools— even exis ting  tools—t hat  you  may use for discovery  purposes.
Th ird , if you began  to move  in this dire ctio n and  thi nk  of pro cedures, you  have  to  find ways to pu t constr ain ts on the  m anner in which the  D ep ar tm en t may use this inform atio n and  w hat  i t does w ith  the informa tion when it stor es it.
And perha ps if you st ar t in this  dire ction, you can fash ion a highly  refined, specific tool, useful for some purpose , and  bui ld in the  prote ctions.  Bu t if it  is going to be sa tis fac tory you  are going to have to do it  in a way  th at  real ly is high ly refined and is more  of a rifle than  a sho tgun .
Chairma n R odino . Mr.  Dudley.
Mr.  D udle y. Mr. Lerman,  I would  like  to s ta rt  a lit tle  b it  wi th yo ur  kind  of blanke t opposit ion to the  notion of oral  exa minat ion  prior to tria l.
Fi rs t of all, w ith respec t to  wh eth er o r no t these p rocedures,  wh ich in ma ny insta nces para llel the discovery procedures in the  Fed era l rule s,



179

whether they take place prior to the filing of complaint. I would think 
tha t there would be distinct advantages from a defendant’s point  of 
view in having a good deal of the discovery process—or a potential  
defendant’s point  of view—of having the discovery process take place 
prior to the public accusation,  with the att endant public ity conse
quences and other  kinds of consequences that  atte nd the filing of a 
complaint.

I wonder if tha t is not  really an advan tage to a defendant in some 
instances.

Mr. Lerman. I can answer the question in two ways, Mr. Dudley. 
First , I have never personally been in the situ ation  where I would have 
viewed this as an advantage  where I would no t also conclude that  the 
defendant should be as cooperative as possible in furnishing the De
par tment information. From a defendant ’s perspective, if it is desirable 
to have the Dep artm ent highly informed of a defendan t’s viewpoint, 
the defendant would certainly voluntarily cooperate.

Second, I think  there is a difference created by the filing of a com
plaint. It  lies not only in the supervision of the court. The filing of the 
complaint presupposes a process of decisionmaking with respect to 
an evaluation of the  questioned conduct and its effect, and the com
mitment of the Depar tment’s resources to a significant undertaking. 
It  imposes a discipline which tends to produce far more reasoned, 
careful judgm ent abou t what it is tha t the Dep artm ent is doing. 
There is a significant difference in that discipline and the discipline 
tha t would apply simply to numerous decisions to investigate whether  
somebody is engaged m some interes ting activi ty. There is a very 
different atti tud e and a very different quali ty of decisionmaking. For 
that reason, I think there is a far higher degree of responsibil ity tha t 
precedes the judgment that will lead to the incidence, scope, and 
forms of discovery that  will subsequently occur.

Mr. Dudley. Well, going from there to look at specifically the 
question of whether oral testimony ought to be taken  prior to trial as 
opposed to the interrogatories and produc tion of documents, we are 
dealing in antitr us t cases frequently with problems of conspiracy, 
problems of attempt ing to show whether  courses of action, parallel 
courses of action, if you will, were concerted courses of action, and all 
too often, I suspect, that  is not going to be reflected in documents and 
are not going to be flushed out  by interrogatories. It  may well be the 
kind of thing that you can either more conclusively establish did or 
did not happen through  oral testimony. And in that regard, I wonder 
if we place some limitations  on the use to which material can be put, 
whether that would handle some of the concerns tha t you have 
raised.

Mr. Lerman. Let me answer the question in reverse. Certainly, 
putt ing limitations on use, jus t as refining the tool in other ways, 
would handle some of the concerns. There is no question about it. 
You always handle some concern when you try to introduce a greater  
measure of constraint . On the other hand, I am pondering your com
ment about  whether oral testimony would n ot be particularly useful 
in conspiracy cases.

I think  your question assumes a type of conspiracy case where the 
Dep artm ent is a ttem pting to ferret out, from parallel courses of con
duct, some secret agreement where it may n ot find the magic key that
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unlocks the  conspiracy in a doc ument  th at  con tain s the  agreem ent .
1 suppose you are thin kin g of con duct like price fixing or agre eme nts 
to exclude com pet itor s or divide mark ets  in var ious ways. I would 
suggest  to you,  Mr. Dudley, th at  those  are precisely the  areas where 
gra nd juri es are in fact used. If wha t you  are suggest ing is th at  we 
shou ld go to this process ra th er  tha n the grand jur y process, the n 1 
would add an add itional  concern. If we st ar t moving to this  process 
for precise ly those kinds of cases, the invest iga tive tool real ly becom es 
a way to allow the De partm ent to circum ven t the  grand jur y process 
itsel f and avoid whatever  pro tec tion and cons tra int  the grand ju ry  
would impose. In sho rt, when we tre at  the conspiracy are a and speak 
of hidd en consp iracies. 1 think  we are talkin g ab ou t the  kind of cases 
th at  really  are tak en to grand jur ies  tod ay,  and With jus tificat ion . 
On the oth er hand ther e is anoth er form of agreem ent  in res tra in t of 
trade,  if you will, which is sometim es found from the  beh avior of 
people in the marketpla ce. The finding may  even surp rise  some of 
the pa rti cip an ts.  It  involves a kind of aft er- the -fa ct conclusion  th at  
the behavio r itsel f—w ithout und erly ing  agreem ent —suggests some 
implied consp iracy . I think  those  are precisely the  kinds of cases 
where  the  oral interrogatio n is no t par ticula rly  required by the  con
spiracy  na tur e of the circums tanc es.

1 hope that is responsive to wh at you were saying.
Chairman Rodino . Mr. Polk.
Mr. Polk . Th ank you, Mr.  Chairma n. Mr.  Ix»nnan, did I cor rec tly 

understand that you took the  posi tion th at  you  opjxised the docu
ment ret ention practice in the  cu rre nt  act?

Mr.  I uER MA N. I took the position th at  1 am no t cert ain  what hap pen s 
und er the  curre nt act  w ith resp ect to the  copies of docum ent s th at  the 
D ep ar tm en t of J us tice reta ins . 1 thi nk  the  docume nt retention si tu a
tion unde r the  cu rre nt  act  is general ly a good one. Bu t 1 do have  one 
que stio n th at  may  arise simply because 1 do no t know the  Dep ar t
men t’s practice and 1 did no t have a chance to check before the  
hear ings . Under the  cu rre nt act , the  Dep ar tm en t may  make copies 
of docu ments  for it s official use. Th ere  does n ot  a ppear to be a r equ ire 
me nt th at  these  copies be returned. The crucial legal quest ion , of 
course, is how the term  “official use ” is con stru ed.  1 wonder wh at 
hap pen s to those  documents in the files of the  Dep ar tm en t; how long 
they  rem ain ; wha t they really are ; whether they are limited  in numb er;  
and whether they may at  some po int  become subje ct to the  free do m of Inform ation  Act.

Mr. Polk . vVell, th at  was the  purp ose of my qu est ion . Is there any 
policy jus tifi cat ion  th at  you would see in the  ret en tio n of those  copies for an indefinit e period  of time?

Mr. L ehman, if  we assumed these  copies are,  in fac t, being retain ed, 
my own view would be th at  they should,  indeed, be re tur ned when the 
purp ose for which they have been ob tained no long er exis ts. 1 th ink  
you will find, and I have som etim es run  into this  when  1 have asked 
for the ret urn of confidentia l inform ation  even  vo lun tar ily  subm itted  
to agencies, claims  by an agency staff stat ing th at  the  agency would 
like to have the da ta  for its  official reco rds.  There  is some policy 
just ificatio n for an agency or the Dep ar tm en t wanting  to have some 
doc um ent ation, perhap s, of the  reas ons  for actions . In  thi s typ e of 
circ umstan ce, a reasonable time  aft er  a decision is made, even  th at
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justification for retention may vanish. But again, I have simply 
assumed that the Department does, in fact, keep the copies. I do not 
really know.

Mr. Polk. Very well, thank you. On anoth er point, in discussing 
the scope of H.E. 39, you suggest tha t, perhaps, a distinction  might 
be made between the target of the investigation on the one hand 
and third parties  on the other. I am sure if we asked the Department 
or suggested tha t to the Departmen t, they would respond tha t at 
the beginning of an investigation they do not always know who is 
the third par ty and who is the target of the investigation. What 
response would you make to that?

Mr. Lerman. I think tha t may be true. I certain ly have been r involved in enough investigations at the Federal Trade  Commission
where there are situat ions where the Commission, for example, may 
not know who is an actual target. I would suggest to you that the 
first problem created is tha t the discovery demands then become so

* vast tha t they are almost totally  unmanageable. What you are 
dealing with is a sort of general court of inquiry. Perhaps that  is an 
appropriate function for the Federal Trade Commission, although 
I have many reservations about  the way such investigations are 
conducted by the Commission. But I do not think  it an appropriate 
function for the Departm ent of Justice. In other words, there is a line 
to be drawn delineating the broad gauge generic informat ion-gathering 
functions that a regulatory or semi-regulatory agency may sometimes 
perform.

Properly, the Departm ent of Justice inquiries fall outside of tha t 
line. The Dep artm ent is a prosecutor investigating some specific 
forms of behavior or persons. I t may not know all of the culprits, but it 
often has some of them in mind. It would, at least, have reason to 
believe tha t certain behavior—individual or industry—suggests a 
violation. If it does not, then I would suggest that the circumstances 
aren’t the proper place for the use of compulsory process tools in  the 
hands of a prosecutor. There are other  places where inquiries are 
conducted to deal with these circumstances. For example, the Federal 
Trade Commission and the Congress of the United States.

Mr. Polk. Well, I think  tha t to the argument, distinguish ing 
the FTC from the Dep artm ent of Justice, the Dep artm ent has 
responded tha t the FTC also prosecutes violations of the law and, 
yet, they have these broad powers, so why not give those same

• powers to the Department.
Mr. I JE RM AN. 1 would urge with all my heart and soul, if we could 

ever find a way to do it, tha t we would be well advised to separate 
the prosecuting function of the Federal Trade Commission from its 

M other functions, and I would respond to the question in tha t way.
Mr. Polk. I thought tha t, perhaps, tha t was the premise of your 

argument.
I think tha t the question has been asked before, bu t i t is an impor

tan t one. In your blanket opposition to the taking  of oral depositions, 
even of the targe ts of investigation, you suggest certain abuses. Could 
you lay out for the record what  exactly you envision those abuses 
to be?

Mr. i -jErman. I would divide the problem into several parts.  
First, it is a highly personal intrusion. Second, with respect to the
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person who app ears who is an individ ual  who may be bas ical ly unso
phist ica ted  and who simp ly has  a lack of knowledge and  a lack of 
counsel, I thi nk  there is a whole ambience  of pressure . He can  be 
abused and  no t even know i t.

A suggestio n was made th at , perhap s, such  people  should be pro
vided with counsel . I t is conceivab le this  would  afford some pro tec tion. 
But  the p ressure upon ind ivid uals remains, even  in those  circu mstances  
where y ou might  have  counsel and even  w here we have  some soph ist i
cat ion  on the  pa rt  of the  person being interrogated. I t is no t an easy 
m at te r for a person to feel com fortable  in a sit ua tio n where he is 
being interrogated and , partic ula rly , a s itu ati on  w hich is alien to him .

Th ird , entire ly ap ar t from th at  pressure, you have nob ody  a t the 
proceeding itsel f who is exercising  control over, no t wh at the  A tto rney  
General  may have  said,  bu t wh at the  staf f int err ogato r is, in fac t, 
asking.

Mr. P olk . Of course , th at  cuts both ways . If the  witness does  no t 
answ er the  questio n, the in ter roga tor  is fru str ate d.

Mr.  L erman. The int er roga tor  may the n take him to court , and 
the  prob lem there real ly arise s from the  inabil ity  to pro vid e bases 
upo n which  the person who is refus ing to resp ond  can deal with the  
whole ran^e of genuine  concerns he should proper ly be able  to rais e 
in addressing a com mand th at  he answ er ques tions.

Mr. P olk . Th ank you,  Mr.  Chairman.
Chairma n Rodino. Mr. Falc o, and we will ju st  go on un til  th e next  bell, because there is a record vote  on.
Mr. F alco. Mr.  Lerman , the  thi rd question th at  you  say  you 

would  like to raise with  the sub com mittee  is “C an you conceive of an y 
real istic  way to oversee wh at the  De pa rtm en t may , in fac t, be doing 
or to prote ct aga ins t abuses, either of the  process or of the  pers ons  
whom  the  inquis ition may affect?”

In both your prepared statem en t and oral presen tat ion , you  re
ferred to Messrs. Dean and Magruder . Are you aware th a t in the  
pe tit ion  of Emprise Corp, in 1972, a CI D tar ge t was able  to have a 
court  rule  on allegations th at  the  CI D had  been issued for  pol itica l 
purposes and  thu s constitute d an abuse of process?

Mr. Lerman. I was no t aware of th at  pa rti cu lar  case. I was  awa re 
of such  charges  being raised . Bu t, Mr. Falco, the difficulty is firs t, in 
the  rec ipient  of the dem and eve r knowing or hav ing  even  an inkl ing,  
th at  ab use  is invo lved ; second, in the abi lity , even if ther e is suspic ion,  
to ob tai n the kind of info rma tion  th at  would perm it ob jec tion; anti 
thi rd , to ob tain relief. The re have been cases under the  A nt it ru st  
Civi l Process Act where some question has  been raised ab ou t the  
basic purpose or pro pri ety  of the  inv est iga tion . There , the  basic 
response  of the  co urts has been to l et the m at te r res t if the  D ep ar tm en t 
will furnish an affidav it th at  the invest iga tion  deals  with w hethe r someone 
is vio lat ing  the  an ti trus t laws. That  is ap pa rent ly  the  beginning and  
end of the  inquiry. I am aw are of one case in which  the  Dep ar tm en t 
refused to file an affidav it denying the charges of abuse, although 
th at  may  have been a tac tical decision to tes t the  point  of lawr.

Mr.  F alco. Is there anyth ing in H.R . 39 th at  would preven t 
judicial  rev iew of sim ilar  claims of ab use of process under the  amended act?
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Mr. Lerman. No. I think you would have  to raise it  by refusing to 
respond to an oral question, or by compelling the inter rogator to take 
you to court. I am not  at all certain that you could independently 
raise i t by seeking an injunc tion bu t I think  all of the difficulties are 
still there. I do not think, as a practica l matter , it  is an issue tha t 
anyone can customarily count  on obtaining facts, or on prevailing, 
even if he has some suspicion.

Mr. Falco. Well, th at  seems to lead to a constant theme that you 
have had of relating cons tant judicial supervision available in the 
course of discovery once a case is filed, to the absence thereof for an 
investigat ive deposition. Is that  a fa ir s tatem ent?

Mr. Lerman. Tha t, plus the kinds of questions the court  addresses r  when the case is filed and, second, the kind of const raint , internal
constrain ts, and the different kinds of responsibility tha t, I think, the 
Dep artm ent exercises in the decisionmaking process to file a compla int
and pursue the inquiry.

* Mr. Falco. Well, I would like to pursue tha t, if I may, Mr. Chair 
man. I think you are making some distinctions without a difference. 
For example, in a discovery process, does not  the deposer merely 
serve his notice of taking the deposition with the burden being on the 
other par ty to seek a protect ive order if they have some reason why 
tha t deposit ion should not be taken? Is not that  exact ly what happens 
and would be likely to happen  if an investiga tive deposition is provided 
for?

Mr. Lerman. I think that  is basically wha t happens in the oral 
deposition. I think  you also impose a burden on the recipient  of a 
demand to raise those questions. However, there is a difference, Mr. 
Falco. Before you can take a deposition in a civil an titr us t case, you 
have to file a complaint. The Depar tment’s complaints are considered 
at the highest levels, and, because they involve careful evaluation and 
a commitment of Dep artm ent resources, they are carefully weighed 
and the quali ty of decisonmaking is different. Moreover, the detailed 
allegations of the complaint, to the exten t that  they are p resent, and 
the issues tha t are subsequently framed in the civil proceeding, form 
a framework to govern the taking of the deposition so th at  your 
ability to deal with a deposition within an appropriate  framework is 
quite different.

Chairman Rodino. I regret  that we have got to conclude at this 
time since there is a record vote. I want  to thank you, Mr. Lerman.

• You have certain ly been very helpful. This concludes the hearings by 
the Subcommittee on Monopolies and Commercial Law on H.R . 39. 
Our record will remain open for the receipt of additional statements 
until Monday, August 11, 1975. Thank you very much.

< Mr. Lerman. Thank you, Mr. Chairman.
[Whereupon, at 10:30 a.m., the subcommittee adjourned, subject to

the call of the chair.]





AGENCY REPORT S

Department of J ustice , 
Washington, D.C., March 5, 1975.

Hon. Peter W. R odino, Jr. ,
Chairman, Committee on the Judic iary,
House of Representatives, Washington, D.C.

Dear Mr. Chairman: This is in response to you r requ est for the  views of the 
Depar tme nt of Jus tice  on H.R. 39, a bill “To amend the  An titrust  Civil Process 
Act to increase the effectiveness of discovery in civil an tit ru st investigations .”

H.R . 39 is iden tical  with  a draf t bill tra nsm itted  by this Depar tment  to the  
Speaker on April 4, 1974, and  intro duce d by the  Chairman as H.R . 13992 in the  
Ninety-th ird Congress. In the  Nin ety-fourth  Congress, the  same draft  bill was 
transm itte d to th e Speaker  on February  13, 1975.

The An titr ust  Civil Process Act, 76 St at. 548, 15 U.S.C. 1311, which presently 
applies solely to the  productio n of docum ents by persons (other than  na tur al 
persons) under inves tigat ion,  would be extended by H.R . 39 to (1) include persons 
(including n atu ral  persons)  in add ition to  those under  investigation, who may have 
inform ation  rele van t to a p art icu lar  a nt itr us t investig ation , and  to (2) permit the 
service of wri tten  interrogatories and  the  takin g of oral testimony.

The bill would also clari fy the  Act by correctin g the  adverse effect of a Ninth  
Circuit Cou rt of Appeals decision, which held  th at  civil inv estigative demands  may 
issue only to require the  p roduction of documents rela ting  to  cur ren t or pas t, bu t 
not  incipient, violations. United States v. Union Oil Company of California, 343 F. 
2d 29 (9th Cir., 1965). The Act would also be clari fied by removing any doubt  th at  
it  permits  th e use of evidence in investiga tions and  cases in a ddit ion to the  specific 
investiga tion to which the  issued demand rela tes and any case resulting therefro m. 
Cf. Upjohn v. Bernstein (D.D.C. Civ. Action No. 1322-66, 1966).

H.R . 39 would specifically authorize  the  Depar tment  of Just ice to extend the  
period in which persons served may judicia lly c ontest a  demand, thereby  pro tecting  
the  rights of the la tte r while faci litating compliance with the demand and lessening 
the  possib ility of litigating the  quest ion of the  legality of the  demand. The  bill 
would specifically sanct ion the  Governm ent’s present prac tice  of extending the  
time  for p roduc tion, thereby  affording o pportuni ty for part ial  production,  possib ly 
obviating  the  need for full production, and avoiding reso rt to the  court by eith er 
the  person served or the  Government. The  Depar tment ’s existing practic e of 
requiring certification of compliance would also be specifically sanctioned.

A m ajor  object ive of the  bill, the  productio n of oral testim ony, would be ob
tained by a somewhat modified Adm inist rative Procedure Act process providing  for 
the presence of the  witness’ counsel in a limited role with a restric ted right to raise 
objections.

Broadening the  Act to cover oral test imony would introduce  no novel, untrie d 
concepts in an tit rust enforcement . Arizona, Connecticut, Florida, Hawaii, Illinois, 
Kansas, Louisiana, Maine, Missouri, New Hampshire, New Jersey, New York, 
North  Carolina, Oklahoma, South Carolina, Texas, Virginia, Wisconsin, and  
Puerto Rico have given the ir Atto rneys General (in the case of Pue rto Rico, the 
Secre tary of Justice) the  power to seek the  atte nda nce  of witnesses to give oral 
test imony in a nt itr us t invest igations prior  to  init iation of any sui t or proceeding.1

i Ariz. Rev. Sta ts., Ann ., tit le 44, chap.  10, sec. 44-1400; Conn. Gen. Stat s. A nn., ti tle  85, chap. 624, sec. 35- 
42; Fla. Stats . Ann ., titl e XX XI , chap . 542, sec. 11; Hawaii  Rev. Stat s., titl e 26, chap. 480, sec. 480-18; I ll.  
Ann.  Stat s., chap. 38. sec. 60-7.2; Kan. Stats. Ann., chap . 50, sec. 50-153; La. Rev. S tats ., t itl e 51, secs. 143, 
144; Me. Rev. Stat s., titl e 10, chap.  201, sec. 1107 (criminal actions only); Rev. Stats. Mo., chap. 416, sec. 416- 
310; N.H . Rev. S tats . A nn., tit le XXXI, chap . 356, sec. 356.10; N.J.  Stats. Ann ., tit le 56, chap. 9, sec. 56:9-9; 
N.Y.  Consol. Laws, chap . 20, ar t. 22, sec. 343; N .C. Gen. Sta ts., chap . 75, sec. 75-10; Okla. Sta ts. An n., tit le  
79, cha p. 1, sec. 2.1; Code of Laws of S.C., tit le 66, chap . 2, art . 6. sec. 66-111; Texas  Codes A nn.,  Bus . and 
Commerce Code, tit le 2, chap. 15, sec. 15.14; Code of Va., ti tle  59.1, chap . 1, sec. 59 1-9.10; Wise. S tats. An n.,  
title 14, chap. 133, sec. 133.06; P .R . Laws Ann., tit le 10, chap . 13, sec. 271.
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These jurisd ictions also exten d the  civil investiga tive subpoena power in an titrus t invest igations to individuals as well as to artific ial persons, and provide  for service upon persons capable  of providing  testimony relevan t to  the invest igation, w'hether or not they are the uctua l target  of the investigation. H.R . 39 would utilize the provisions of the federal  immunity statut e to bring natura l persons produc ing evidence within  the reach of a civil investigat ive demand.In the area of trad e reg ulation at  the  federal level, section 9 of the Federal  Trade Commission Act confers on the Commission power to  compel oral testim ony in the course of its  invest igations. Among d epartments  and other agencies whose heads, members,  or employees have sta tut ory autho rity  to compel atte ndance  and testimony of witnesses in the course of inves tigat ions per tinent  to  laws which th ey administer are Agricultu re, HEW, Labor, Treasury , AEC, CAB, FA A, FCC, FPC, FMC, ICC, NLRB, Rail road Reti rement Board, Tariff Commission, and VA.1
Nor is precedent lacking for extending the  inve stiga tory  power to incipient violations. The acts of Hawaii, Illinois, Missouri, New Jersey, New York, and Virginia for example, specifically authorize the  use of civil investigative  subpoenas in investigations of incipient violations .
No field of litiga tion involves facts more complex and records more extensive than are found in the  Governm ent’s an tit rust cases. The task  of amassing the voluminous da ta essentia l to successful an tit rust enforcement is of considerable magnitude.  Insofar  as it went, ena ctment in 1962 of the Antitrust  Civil Process Act provided a signal benefit to the  Governm ent’s civil inves tigations by authoriz ing production of relevan t documents from corpora tions, associations, partn erships, or o ther  legal enti ties not  n atu ral  persons, under investigation. But the limi tations on the scope of the  demand have left the Act far from meeting essentia l inves tigatory needs of the Depar tme nt’s Ant itru st Division.The refusal of indu stry  sometimes to cooperate volu ntar ily in an tit rust investigations , which gave rise to the An titrust  Civil Process Act, is the reason to day th at  more effective civil discovery means are needed. The same reasons th at  supp orted enac tment of the  Civil Process Act speak for the Act’s expansion. Although the grand jury can be used in investigation  of criminal violations u nder  the  Sherman Act, the  Clayton Act is not a criminal sta tut e, and the grand jury is unava ilable  where only a civil action is contemplated. Often it is not desirable to bring companion criminal and  civil suits ; the facts may not  warran t criminal sanct ions, or the urgency for civil relief may make it unfeasib le to risk the delay th at  very likely would att end  the bringing of both types of actions.  In othe r situations it may appear at the outset that  the evidence may not  meet the  test for a criminal case.
H.R. 39 would simply make  available to the  Attorney General the same an tit rust inves tigatory powers in civil inves tigations th at  he now has in criminal investigations, and provide  him with author ity  similar  to that  of the Federal Trade Commission.
The Office of Management and Budget has advised this  Departm ent that  enactment of this bill would be in accord with the  program of the  President. Sincerely,

A. Mitchell McConnell, J k.,
Acting Assistant Attorney General.

Administrative Office of the U.S. Courts,
Supreme Court Building, 

Washington, D.C., September 30, 1976.
Re H.R . 39, to amend the An titrust  Civil Process Act to increase the effectiveness of discovery in civil an tit rust investigations , and for o ther  purposes.
Hon. Peter W. Rodino, Jr .,
Chairman, Committee on the Judiciary,
House of Representatives,
Washington, D.C.

Dear Mr. Chairman: I am replying furth er to your let ter  of February 6, 1975 tran smitting for an expression of views H.R. 39, 94th Congress, to amend the
’ There  are over three dozen provisions In t he Uni ted States  Code au thorizing the  taking  of compulsory testimony.  Among them  are: 7 U.S.C.  15, 22, 499m, 610, 855, 2115 (Agriculture); 12 U.S.C. 1820 (banking  agencies); 15 U.S.C . 49 (FT C); 15 U.S.C . 77s, 78u, 79r, 80 a^ l, 80b-9 (SEC ); 15 U.S.C. 717m (FP C) ; 16 U.8 .C. 825F (FP C); 18 U.S.C.  835 (ICC ); 19 U.S.C. 1333 (Tariff Commission); 26 U.S.C. 7602 (Treasury); 27 U.S.C.  202(c) (Trea sury) ; 29 U.S.C . 161 (NLR B) ; 29 U.S.C . 209, 308, 521 (Labor); 33 U.S.C. 506 (T ransport ation); 38 U.S.C. 3311 (VA); 42 U.S.C.  405 (HEW); 42 U.S.C.  2201 (AEC); 45 U.S.C.  362 (R. R.  Re tire me nt Board) ; 46 U.8 .C. 826,1124 (FM C); 47 U.S.C.  409 (FCC);  49 U.S .C. 12,916,1017 ( ICC); and 49 U.S.C . 1484 (CAB ).



Antitru st Civil Process Act, (76 S tat . 548; 15 U.S.C. 1311), to require the  pro
duction of documents  not  only as to cur ren t and past , bu t also as to incipient 
violations. The bill would also clarify the Act regarding the use of these documents 
as evidence. The Nin th Circuit previously held th at  the Act did no t apply  to 
investigations of “inc ipien t viola tions.” See United Stales v. Union Oil Co., 343 F. 
2d 29 (9th Cir., 1965). t  _ .

I am authorized to report to you th at  the  Judic ial Conference of the United 
States at its session on September 25th considered the  bill and voted to take no 
position with respec t to its provisions. The Conference views the bill as embodying 
a ma tte r of policy for the  dete rmination  of the  Congress. It  would have litt le 
impact on the workload of the United States dis tric t courts.

Respectfully  submit ted.  „  „  ~ .
Rowland F. K irks, Director.

General Counsel of the Department of Commerce,
Washington, D.C., October 3, 1976.

Hon. Peter W. Rodino, Jr.,
Chairman, Committee on the Judicia ry,
House of Representatives,  Washington , D.C.

Dear Mr. Chairman: This  is in reply to your  reques t for the views of this  De- 
partm ent  concerning H.R. 39, a bill to amend  the  Antitru st Civil Process Act to 
increase the  effectiveness of discovery in civil an tit rust invest igations, and for 
other purposes. 4 tH.R. 39 would broaden the  scope of civil inves tigat ive demands unde r th e Anti
tru st Civil Process Act and extend the  a uth ori ty of investigators with respec t to 
discovery under tha t Act. . . ,

The Dep artm ent  of Commerce has no objection  to  the  Administration s position 
in support of H.R . 39, with certain amendments, as expressed in the  Jus tice  De
par tment  testim ony of May 8, 1975 before the  Subcommittee on Monopolies and 
Commercial Law. The Adm inis trat ion’s position with respect to amendments  to 
the  Antitru st Civil Process Act is fur the r expressed in the Just ice De pa rtm en ts 
testimony on S. 1284 before th e Senate  Judiciary Subcommittee on An titrust  and

We have been advised by the Office of Management and Budget t ha t there would 
be no objection to the  submission of ou r report to the  Congress from the sta nd 
point  of the  A dminist ration’s program.

Sincerely, _
Bernard V. Parrette,

Acting General Counsel.





APPENDIX
D epartment of Just ice , 

Washington, D.C., October 3, 1975.
Hon. Peter  W. R odino, Jr.,
Chairman, Committee on the Judiciary,
House of Representatives,
Washington, D.C.

Dear Mr. Chairma n: During the hearings before the  Subcommittee on Monop
olies and Commercial Law on I I.R . 39, a number of questions were raised about 
the Antitrust Division’s participation in Federal administrative  or regulatory- 
agency proceedings. In conjunction with your request that  the Division work 
closely with the Subcommittee staff to supply information pertinent to this 
important proposed legislation, this letter  and attachm ent are submitted.

The Antitrust Division participates before a variety of Federal regulatory 
agencies, including all major economic regulatory bodies. In these proceedings, 
we seek to promote competition policy as an important factor in regulatory 
decisionmaking, and to show how the statutory mandates with which the agencies 
are charged can be reconciled with competitive principles.

This act ivity is a relativ ely new one for the Division, but in the last several 
years it has become extremely important as the impact of regulated industries 
and agency policy upon the economy has become a focus of public and govern
mental attention. Our participation before Federal regulatory agencies has 
increased dramatically during this period, as the enclosed listing of our regulatory 
filings demonstrates. Illustrative  of our efforts are the following examples: 
Securities and Exchange Commission

During fiscal year 1974 the Antitrust Division filed comments in a number of 
proceedings before the SEC , the most significant of which are herein noted:

In several proceedings the Division urged the SEC to prohibit the various stock 
exchanges from fixing public and intra-member brokerage commission rates.

In a proceeding involving the authorization of exchanges for the trading of 
options in securities, the Division urged the Commission to foster inter-exchange 
competition in the trading of the same class of options.

The Division also filed comments urging the Commission not to prohibit banks 
from offering investment services that  had proven beneficial to small investors 
solely because such bank activities were competit ive with services offered by 
securities brokers.
Federal Reserve Board

During fiscal year 1974, the Antitrust Division filed two major submissions 
with the Federal Reserve Board. In one, the Division suggested to the Board a 
set of criteria which the Board should use in order to allow bank holding companies 
to engage in savings and loan activities in the most pro-competitive manner. In 
the other filing, the Division urged the Board to refrain from attempting  to provide 
electronic funds transfer services itself and instead adopt policies which would 
promote private sector competition in the emerging electronic funds transfer 
market.
Federal Communications Commission

The Antitrust Division participated in a proceeding before the FC C in which 
the Division urged the Commission to adopt rules which would prohibit the same 
parties from owning a daily newspaper and a television station or CA TV  (com
munity antenna, or “cable” television) system in the same local market.

The Division filed comments urging tne Commission to continue its poliey  of 
requiring the telephone companies to  interconnect  their facilities with equipment 
supplied by their customers and to resist efforts by state  regulatory commissions 
to prohibit such interconnection. In addition, the Division urged the Commission 
to adopt policies which would promote competition between various type s of 
providers of land mobile communication services.

(189)
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Other Agencies
In addit ion, through our Public Counsel and Legislative Section, the Division has brought ant itrust  policy to bear in the federa lly-regulated  sectors  of the  economy by representa tions in rule-making or adjudica tory  proceedings before the Civil Aeronautics Board, th e Atomic Energy Commission, the Inters tate Commerce Commission, the Federal Marit ime Commission, the  Securities and Exchange Commission, and the Federal Power Commission. In the pas t fiscal year the Division part icipa ted in 16 proceedings before the CAB; seven before the  AEC (six on applica tions for licenses to construct and opera te nuclear pow’er plan ts, and one on rule-making); five before the  ICC; four before the  FMC; three  before the SEC;  and one before the FPC.  Activities involved in these proceedings (othe r than the AEC license application proceedings) included oral argum ents before the CAB on what rules and regulat ions should apply to the char tering of ai rcra ft by air freight- forwarders and in the Board’s investigation of the Air Traffic Conference By-Laws; oral argument beforA the ICC in the Union Pacific-Rock Island railway merger; and part icipation in seven hearings before adm inis trat ive  law judges in four agencies—three  CAB hearings, two ICC, and one each a t the FMC  and SEC. In proceedings before AEC Hearing Boards, a full hearing (Consumers Power) on the  merits was completed and a schedule for final br iefs was se t; two othe r oroceedings (Duke Power and Georgia Power), which were well adva nced toward hearing, were concluded when the  Departm ent and the  applicants reached a sett lem ent  involving the imposition of license conditions designed to eliminate an tit rust objections; two other proceedings (Louisiana Pow'er & Light and  Alabama Power) progressed through a number of pre-hearing conferences and discovery;  and a new’ proceeding got underway with respect to an application (Cleveland Electric Illuminating) more recently s et for hearing. The Division presented written comments in three of the CAB proceedings and one ICC proceeding, and filed advance testimony in one FMC  proceeding.
In addition to the  subject indicated above, mat ters  involved in these various regula tory agency proceedings included air carrie r applications relative to redu ction of capaci ty in the Chicago-Los Angeles and Hawaiian markets; air coach lounge tariffs; the domestic air passenger fare s tructure and extent of competit ion or freedom to be allowed; the Inte rnational Air Transport Association Agreement  on N orth Atlantic Passenger Fares; proposed regulation of air charter rates  between the  United States and Europe; an applica tion to the  FMC by four ocean carriers  to allow consulta tion and agreement on rates and practices in the Hawaii-West Coast United States trad e; a Pan American-American Airlines route exchange agreement; an acquisition involving Airborne Freigh t Corporation and IU In ternational Corporation; a pool agreem ent among North Atlan tic ocean carriers; the ICC appl ication of American Delivery Systems to  compete in the small package handling business; an acquisition involving Navajo Freight Lines and Ga rre tt Freigh t Lines; the elimination of gateways for certa in irregular motor  carriers; and proceedings under the Public Utilities Holding Company Act involving the  acquisition of Columbus and Southern  Ohio Electric Company by American Power Company,  and a proposed merger involving the  Eastern Electric Energy System.These examples and the enclosed index of filings d emo nstr ate the  d iversity and significance of the Division’s efforts to  represent, in Federal regu lato ry and adm inist rativ e agency proceedings, the  social and economic policies embodied in the  an tit rust laws. Precisely because many of these tr ibunals have not  generally been sensitive to antit rust considerations in the  past,  it is imp ortant  th at  the Division be able to utilize the  broadened investiga tory autho rity  conta ined in H.R . 39, without dependence  on the rules of practice  and procedure of a pa rticular agency.
The Depa rtment continues  to believe firmly that  H.R . 39, with the  amendments suggested by the  Depa rtment, should be enacted  to facilita te be tte r and more informed enforcement of the a nti tru st laws, while at th e same time protecting the  legitimate  business interests in freedom from unreasonable governmental oversight.

Sincerely,
T homas E. Kauper ,
Ass ista nt Atto rney  General,

An titr ust  Divis ion.Enclosure.
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F il in g s  by  t h e  A n t it r u s t  D iv is io n  in  R eg u la to r y  Ag en cy  P r o c e e d in g s

c o n t en ts
I. Communicatio ns (FCC ).

A. Common Car rier  Communica tions .
B. Broadcasting.

1. License Renewals and  Transfers .
2. General Proceedings.
3. Waiver Proceedings.

C. Cable Television.
II.  Surface  Tra nsp ortation  (ICC).

A. Mergers and Acquisitions.
B. Applications to Engage in Common or Contract  Carrie r Activities.
C. Tariffs.
D. Coopera tive Working  Agreements.
E. Genera l Proceedings.
F. Section 5(a) Reed -Bui  winkle Ra te  Agreements.

II I. Air T ran spo rta tion (CAB).
A. Mergers.
B. Agreem ents [except mergers].
C. Genera l Proceedings.

IV. Ocean Tra nsp ortation  (FM C).
A. Mergers.
B. Coopera tive Working Agreements.

V. Elec tric Power.
A. Nuc lear Licensing Proceedings (AEC).
B. Holding Com pany  Acquisit ions (SEC).
C. Restrictiv e Prac tices  (FPC).

VI. Na tural Gas (FP C).
A. Mergers  and  Acquisitions.
B. Rates.
C. Pipeline Certi ficate s and Permits.
D. Restr icti ve Pract ices.

VII. Banking and Finance (FR B, FD IC, Comptrol ler, FHLLB).
A. Bank Mergers and  Acquisit ions.
B. Bank Holding Company Diversi fication.
C. Restr icti ve Practices.

VII I. Securiti es Market s (SEC).
A. Commission  Rates.
B. Exchange Membersh ip.
C. Transactio n Disclosures.

IX. Commodities  Exchanges (Commodi ty Exchange A uthority)
A. Commission  Rate s.

X. Impor t Res tric tions (Tre asury, Tariff, Secreta ry of Agricu lture, et al.)
A. Antidumping.

1. Pa rtic ula r Prod ucts .
2. General Proceedings.

B. § 337 Tariff Act.
1. Partic ula r Produc ts.
2. General Proceedings.

C. Escape Clause Actions.
D. § 232 T rade Expansion Act.
E. Other Impor t Rest rictions.

XI.  Consumer Protection (FTC).
A. Consumer Ins tal lment  Sales.

XII. Narcotics and Dangerous Drugs.
A. Reg istra tion.

I. C o m m u n ic a tio n s (FCC)
a . co mm on  c a r r ie r  co m m u n ic a tio n s

Docket No. 16495 (Domestic  Communicat ions Satel lites) :
May 19, 1971—Comments of the  U.S. De par tment  of Justice .
July 12, 1971—Reply  Com ments  of the U.S. De par tment  of Justi ce.
April 19, 1972—Comments of the  U.S. De partm ent of Justice.



Docket No. 16942, 17073 (Interconnec tion of Customer Supplied Equipment)  (Carter Electronics v. A T& T) :
October 13, 1967—Motion fo r limited inte rven tion.
August 13, 1968—Response of the  United States to petit ions for reconsideration .
October 18, 1968—Petitio n of the  United States for par tia l rejec tion and partia l suspension of tariff.
December 2, 1968—M emorandum of the  Uni ted States modifying its prior  peti tion  for par tia l rejection  and partia l suspension of tariff.
Jan uary 23, 1969—Petitio n for  reconside ration .

Docket No. 18262 (Frequency Band between 806-960 MHZ): August 7, 1970— Memorandum of the  Depar tment  of Just ice in suppor t of petit ions  for reconsideration and requests  for stay .
Docket No. 18920 (Domestic Public  Point-to-Point Microwave Radio Service): October 10, 1970—Response of the  U.S. Depar tme nt of Just ice.

December 29, 1970—Reply  comments of the  U.S. Depar tme nt of Jus tice. Feb ruary 2, 1971—Supp lemental comments of the  U.S. Depar tment  of Justice.
Proposed General Order No. 98 (Public  Service Commission of th e Sta te of U ta h): Marc h 12, 1974—Comments of the  U.S. Depar tment of Justi ce.

B. BROADCASTING

1. License Renewals and Transfers
Beau mont, Tex. (KFD M- TV ): No date—Memorandum of the  Depar tment  of Jus tice  in opposition to th e app licat ion for transfer.
Birmingham, Ala. (WAPI-TV):  Feb ruary 4, 1974—Supplemen t to pet ition to deny.
Cheyenne, Wyo. (K FB C-TV ):

December 30, 1968—Pe titio n for a hearing.
August 28, 1969—Let ter.
March  4, 1970—Notice of ap pearance  of the Depar tment  of Justice.October 13, 1970—Motion for extension of time.
October 22, 1970—Opposition of the  Depar tme nt of Just ice to pet ition for recons ideration, conditional grant, and other relief.
December 9, 1970—Motion of the  Dep artm ent  of Just ice for permission to file a response to Frontie r Broadcas ting Co.’s reply to Depar tments opposition to Frontier’s pe titio n for recons ideration.
April 1, 1971—Response of the  Depar tment  of Jus tice  to the  response of Frontie r Broadcas ting Co. t o memorandum opinion and  order.Des Moines, Iowa (KRNT-7rV and KRN T- FM ):
Jan uar y 2, 1974—Petit ion of the Depar tme nt of Just ice to deny renewal applications.
Feb ruary 22, 1974—Petit ion er’s opposition to app licant ’s motion  to  st rike. Dis tric t of Columbia (WDCA-TV): No date—P etit ion for institu tion of inquiry . Festus, Mo. (KJCF):
May 19, 1972—Petitio n of Depar tment  of Jus tice for reconisde ration  of g ran t of consent to transfer.
Jun e 1, 1972—Opposi tion to pet ition of Depar tment  of Just ice for reconsideration of gran t of consent to tran sfer of control.

Fresno , Calif. (KMJ -TV  and K M J- FM ):
November 1, 1974—Petitio n of the  Dep artm ent  of Jus tice  to deny renewal applications .
November 29, 1974—Le tte r requestin g more time to  file responses.Feb ruary 14, 1975—Opposi tion of McClatchy Newspapers to peti tion  of Depar tment  of Jus tice  to deny renewal application.
March 31, 1975—Reply  of Depar tment  of Jus tice  to  opposition of McCla tchy Newspapers, Inc.,  to pet itio n to deny renewal application .

Milwaukee, Wis. (WTM J-TV and W TM J-F M):
Jan uar y 10, 1974—Response of WT MJ, Inc., to informal comments of U.S. 

Depar tme nt of Justice .
Jan uary 24, 1974—Motion to strike reply of th e Depar tme nt of Justice .No date—D epa rtment  of Jus tice  opposition to WTMJ,  Inc., motion to 

strike reply.
Minneapolis, Minn. (WCCO):

March 1, 1974—Petition of the Depar tme nt of Just ice to deny renewal 
applica tions.



193

April 15, 1974—Opposition to pet ition of Depar tment  of Just ice to deny 
renewal applications.

May 15, 1974—Reply  of Depar tment  of Jus tice  to opposi tion of Midwest 
Radio-Television, Inc.,  to pet ition to deny renewal applications .

Salt  Lake City, Ut ah  (KSL-TV and KSL -F M ):
September  3, 1974—Pe tition of the  Depar tment  of Just ice to deny renewal 

applications .
September  27, 1974—Motion for extension of time to file opposition to J ust ice  

Depar tme nt peti tion  to deny.
October 24, 1974—Motion  for extension of time  to file opposition  to Jus tice  

Depar tment  pet ition to deny.
November 15, 1974—Motion  for extension of time  to file oppos ition  to 

Just ice Depar tment  pet ition to deny.
December 6, 1974—Pe tition of Kea me-Tr ibune Corp, to Inte rvene and 

opposi tion to the  Depar tment  of Justice’s peti tion to deny renewal of
• KSL licenses.

Jan uar y 10, 1975—Motion for extension of time to file opposi tion to Just ice 
Depar tment  pet ition to deny.

March 31, 1975—Reply of Depar tment  of Jus tice  to opposi tions of KSL, 
Inc., and  Kearns-Trib une  Corp, to pet ition to deny renewal applications.

April 7, 1975—Notice of err atu m in reply  of Depar tment  of Jus tice  to 
opposi tions of KSL, Inc., and  Kearns-Tribune Corp, to pet ition to deny 
renewal applications.

April 7, 1975—Notice of e rrat a appearing  in reply  of Depar tment  of Justi ce 
to opposi tion of McClatchy Newspapers, Inc., to pet ition to deny renewal  
application .

June 6, 1975—M emorandum on late  filing of Depar tment  of Jus tice  surre- 
bu tta l.

June 6, 1975—D epartme nt of Jus tice’s surreb utt al and opposi tion to Keams-  
Tribune’s re bu tta l and  renewed motion to strike .

St. Louis, Mo. (KSD/KS D-TV  and KT VI -TV) :
Jan uar y 2, 1974—Petit ion  of the  Depar tment  of Just ice to deny renewal  

applications .
Jan uary 11, 1974—Pe tition for extension  of t ime  to file opposit ions to pe ti

tions t o deny.
Jan uary 28, 1974—Amendment to St. Louis Broadcas t coalition peti tions to 

deny and  reques t for waiver of commission mult iple ownership rules.
Feb ruary 8, 1974—Motion  to strike “am end ment” to peti tion  to deny  and 
“req uest  for waiver of commission mutliple ownership rules .”
March 11, 1974—Motion for extension of time.
April 15, 1974—Opposition  of KSD/K SD-TV , Inc, to  petit ion of the Depart

men t of J ust ice  to deny renewal applications.
April 15, 1974—Opposition to pet ition to deny of the Department of Jus tice 

and ame ndm ent to pet ition to  deny of th e St. Louis Broadcast  Coalition.
May 8, 1974—Opposition to  m otion to  st rike .
May 16, 1974—Reply  to  Newhouse and Puli tizer  concent ration of control 

arguments in opposition to peti tion  to deny filed by_the St. Louis Broad
cast  Coalition and the  Depar tment  of Justice.

May 20, 1974—Reply of t he  Depar tment  of Just ice  to  applicants oppositions 
,  to  p etit ion to  deny renewal applications.

San Francisco, Calif. (KRO N-TV  and KR ON -FM) (Chroicle Bro adc ast ing):
Jun e 10, 1974—Brief for the  United  States as amicus curiae.
Jun e 12, 1974—M emorandum for the  Solicitor General.
June 19, 1974—Order  grantin g filing of reply  brief in excess of page limitat ion.
Jun e 19, 1974—Unite d States motion for permission bela tedly  to file brief

* as amicus curiae.
Jun e 24, 1974—Consent motion for enlargem ent of time  for filing of joint 

append ix.
Jun e 25, 1974—Response to “USA’s Motion for Permission Bela tedly  to  

File Biref as Amicus Cur ia.”
July 11, 1974—Order for filing joint appendix is exten ded for a period of 

30 days.
October 3, 1974—Order  th at  the  clerk is directed  to file the  lodged amicus 

curiae  brief.
October 24, 1974—Consent motion for extension  of time  to file join t appendix.
November 4, 1974—Response  of appellee FCC  to amicus curiae  brief of the  

United  States.
November  4, 1974—Supp leme ntal bierf for inte rvenor.
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Novem ber 6, 1974—Lette r.
November 21, 1974—Application for extension  of time  to file a reply brief for the  Uni ted States as amicus  curiae.
November 25, 1974—Reply  brief for the  United States as amicus curiae.  November  26, 1974—Motion to accep t reply  brief of the  Uni ted States,  amicus curaie.
November 27, 1974—Response to motion for leave to file three Xeroxed copies of the  jo int  appendix.
December 19, 1974—Motion  for leave to file memorandum.Jan uary 16, 1975—Order  that  app ella nts ’ aforesaid motion  for leave to  file memorandum in lieu of a reply brief to appel lee’s and  inte rvenor’s supple mentary briefs is gran ted and the  clerk is direc ted to file ap pel lan t’s lodged memorandum dated November 21, 1974.
February 27, 1975—Consent motion to accept prin ted briefs time having expired.

Spokane, Wash. (KHQ-FM  and KH Q-TV ):
Jan uary 2, 1975—Peti tion of the  Dep artm ent  of Just ice to deny renewal  applications .
May 30, 1975—Reply of Dep artm ent  of Justic e to opposi tion of KHQ, Inc. to petit ion to deny renewal applications .

Topeka, Kans. (WIBW -FM  and WIB W-TV):
May 1, 1974—Peti tion of the Department of Justi ce to deny renewal app lications.
Jun e 5, 1974—Opposition of Stauffer Publ icatio ns to informal objection s of Dep artm ent  of Justice.
Jun e 24, 1974—Reply  of Dep artm ent  of Jus tice  to opposition of Stau ffer  to peti tion to deny renewal applica tions.

2. General Proceedings
Docket No. 18110 (Multiple  Ownership):

August 1, 1968—Comments of the U.S. Dep artm ent  of Justice.May 18, 1971—Comments  of the  U.S. Dep artm ent  of Justice.May 15, 1974—Supplemental comments of the  U.S. Depar tment of Justice. Jun e 17, 1974—Reply  comments of the Post Co.
August 30, 1974—Memorandum for the  Atto rney General.Docket No. 18179 (Exclu sivity Agreements): August 4, 1972—Reply comm ents of the Department of Justice .

Docket No. 19154 (Broadcast Renewals): November 11, 1971—Comments of the  U.S. Depar tme nt of Justice .
Docke t No. 19540 (FM Broadcast  Sta tions—assignments):  February 28, 1974— Comments of Pemigewasset Broadcaster s, Inc.
Docket No. 20097 (Regulatory Tre atm ent  of Communications Brokerage): May 2, 1975—Reply  comm ents of the U.S. Depar tment of Justice.
3. Waiver Proceedings
File No. 340(X) (Valley Cablevision Corp .-Plymouth CATV Services, Inc.) :March 9, 1973—Peti tion for waiver.

May 11, 1973—Letter  and opposition to waiver.
May 31, 1973—Reply to opposition.

Multiple listings peti tion  for waiver of cross ownership rules: August 20, 1973— Motion for acceptance  of comments of National  Citizens Committe e for Broadcasting,  timely served  on all partie s bu t comple ted shor tly aft er the  FCC ’s close of business.
File No. CSR 341 (X) (Uvalde Television Cable Co.):

May 18, 1973—Opposition of Departm ent of Just ice to peti tion for special relief for a waiver of section  76.501 of the Commission’s rules.Jun e 20, 1973—Reply to “Opposition of Dep artm ent  of Just ice to peti tion  for special relief for a waiver of section  76.501 of the Commission’s rules.”July  18, 1973—Letter grantin g time extension for filing comments and oppositions.
December 6, 1973—Memorandum opinion and order.File No. CSR 343(X) (Fetzer Cablevision):
April 13, 1973—Pet ition of Fetzer Cablevision for waiver  of section 76.501 ol the  rules and regula tions.
July  16, 1973—Let ter  denying request for extension of time.July 16, 1973—Opposi tion of Dep artm ent  of Justice to peti tion for a waiver of section 76.501 of the Commission’s rules.
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July 26, 1973—Letter extending time for filing comments and opposi tion. 
October  1, 1973—Reply to “Comments of National  Citizens Committe e for 

Broadcas ting.”
File No. CSR -350(X) (Thomas Broadcasting Co., Inc. ):

May 23, 1973—Request for imposi tion of time limi tation in response to 
petit ion for waiver  of CATV-TV divestiture.

July  9, 1973—Opposi tion of Depar tme nt of Just ice to peti tion for a waiver  
of section 76.501 of the  Commission’s rules.

July  9, 1973—Let ter  re: In the  matt er  of 62 petit ions  for waiver of section 
76.501 of the  Commission’s rules and regu lation: Request  for extension 
of time to comment unde r section 0.289(c)(5) of the  rules.

July  17, 1973—Letter  gran ting  extension.
December 6, 1973—Memorandum opinion and order.

File No. CSR-359(X ) (Eastern Oklahoma Television  Co., Inc. KT EN Cable- 
vision (a d ivis ion)):

* May 16, 1973—Peti tion for waiver.
July  16. 1973—Opposi tion of Depar tme nt of Justice to peti tion for a waiver  

of section 76.501 of the  Commiss ion’s rules.
July  20, 1973—Request for extension of time to reply to opposi tion of De- 

par tment  of Jus tice.
*  Septem ber 6, 1973—Reply by Eastern  Oklahoma Television Co., Inc.,  to

the opposition of the Departm ent of Justi ce to peti tion for waiver of sec
tion 76.501 of the Commission’s rules.

File No. CSR-360(X ) (Bob Magness) :
May 15, 1973—Peti tion  for waiver.
June 25, 1973—Comments on petit ion for waiver.
July  10, 1973—Opposition of Depar tme nt of Jus tice  to petit ion for special 

relief for a  waiver of sect ion 76.501 of the Commiss ion’s rules.
File No. CSR -362(X) (Central All-Channel Cablevision Inc .); File No. CS R-  

363(X) (Hamilton  County CATV, Inc .); File No. CSR -365(X) (Lebanon 
CATV, Inc.) :

May 30, 1973—Peti tion for a waiver of section  76.501 (362).
May 30, 1973—Peti tion for a waiver of sec tion 76.501 (363).
May 30, 1973—Peti tion for a waiver of section  76.501 (365).
July  16, 1973—Comments of Dep artm ent  of Jus tice  on petit ions  for waiver 

of section 76.501 of the Commission’s rules.
October 1, 1973—Reply.

File No. CSR -364(X) (Midessa Television Co., Inc .): October  1, 1973—Reply 
of Midessa Television Co., Inc.

File No. CSR -366(X) (Humboldt Bay Video Co.); File No. CSR-4 22(X):
August 31, 1973—Opposition of Depar tment of Just ice to peti tions for 

waiver of section 76.501 of the  Commission’s rules.
October 1, 1973—Reply to opposi tion of Depar tme nt of Justice.

File No. CSR -367(X) (Lawton Cablevision, Inc .):
May 30, 1973—Pet ition for waiver of section 76.501.
July  9, 1973—Opposition to peti tion  for waiver.
July 10, 1973—Letters .
October  1, 1973—Reply  of Lawton Cablevis ion, Inc.

File No. CSR -369(X) (Susq uehanna Broadcasting  Co.);
* May 25, 1973—Peti tion  for waiver.

July  31, 1973—Opposition of Depar tment of Jus tice to peti tion for waiver 
of section 76.501 of the  Commission’s Rules.

File No. CSR-370(X) (Gross Telecast ing, Inc .): '
May 29, 1973—Peti tion for waiver.
July 9, 1973—Opposition to peti tion  for  waiver.
July  23, 1973—Let ter requesting extension of time.
October  1. 1973—Reply  to oppositions to peti tion  for waiver.

File No. CSR -371(X) (Cable Associates, Inc. ):
May 31, 1973—Peti tion for waiver.
July  16, 1973—Opposition of Depar tme nt of Just ice to peti tion  for special 

relief for a waiver of sect ion 76.501 of the Commission’s rules.
August 14, 1973—Reply  to opposition.
October  1, 1973—Reply to comments of NCCB.

File No. CSR -372(X) (South Dakota Cable, Inc. ):
May 31, 1973—Peti tion for waiver.
July 31, 1973—Opposition of Dep artm ent  of Just ice to pet ition for waiver  of 

section 76.501 of the Commission’s rules.
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October  1, 1973—Reply to "opposition” to and  "com men ts” on "pe tition for waiver .”
File No. CSR-373(X) (Total Television of Amarillo):May 31, 1973—Peti tion  for waiver.

August—-, 1973—Opposition of Dep artm ent  of Justic e to peti tion  for waiver of section 76.501 of the Commission’s rules.October 1, 1973—Reply of Total Television of Amarillo.File No. CSR-374(C) (Quincy Cablevision, Inc. ):May 31, 1973—Petitio n for waiver of section 76.501 cross-ownership rules. August 6, 1973—Opposition of Dep artm ent  of Justice to pet ition for waiverof section 76.501 of the Commission’s rules.File No. CSR-378(X) (Range Television Cable Co., Inc .—Northland Cable TV, In c. ):
May 17, 1973—Peti tion  for waiver of section 76.501 of the rules.August —, 1973—Opposition of Dep artm ent  of Just ice to pet ition for waiverof section 76.501 of the Commission’s rules.October 1, 1973—Reply to oppos ition  to  p etition for waiver of section 76.501of th e rules.

File No. CSR-379(X) (Mid continent Broadcasting  Co.):May 29, 1973—Peti tion  of Midcont inen t for waiver of section 76.501 of therules.
July 13, 1973—Opposition to pet ition for waiver.August —, 1973—Opposit ion of D epa rtm ent  of Justice to peti tion  for waiver of section  76.501 of the Commission’s rules.September  28, 1973—Reply to opposi tions to pet ition for waiver.November 9, 1973—Joint supp lementa l to peti tions for waiver of section76.501 of the  rules.

File No. CSR-380(X) (Southern Oregon Cable TV):May 31, 1973—Request fo r waiver of the man datory  dives titu re require mentof sect ion 76.501 of th e Commission’s rules and regulations.August 1973—Opposition of Depar tment  of Ju stice to pet ition for waiver ofsection  76.501 of the  Commiss ion’s rules.October 1, 1973—Reply to "Opp osition of Depar tment  of Jus tice  to  Petitionfor waiver of sect ion 76.501 of the Commission’s ru les”  and "Comments  of Nat iona l Citizens Committe e for Broadcas ting.”File No. CSR-381(X) (Wolverine  Cablevision, Inc .): August 1973—Opposi tion of Depar tme nt of Just ice  to pet itio n for waiver  of section  76.501 of the  Commission’s rules.
File No. CSR -386(X) (United Broadcasting  Co., Inc .):August 30, 1973—Opposition of D epa rtm ent  of Jus tice  to pet ition for waiverof section 76.501 of the Commission’s rules .October 1, 1973—Reply to comments and opposi tion.File No. CSR -387(X) (Com munity Television  of Utah, Inc. ).File No. CSR-404(X) (KUTV, Inc .):

August 31, 1973—Opposi tion of Depar tme nt of Jus tice  to pet ition for waiver of sect ion 76.501 of th e Commission’s rules (387 and 404).October 1, 1973—Reply to opposi tion (404).October 12, 1973—Reply  to oppos ition  to and comments on pet ition for waiver) (387).
File No. CSR-388(X ) (Meyer Broadcas ting Co. (Bismarck Cable TV Division)  and  Man Dan Cable TV, Inc .:

May  31, 1973—Petitio n for waiver.August 15, 1973—Opposition to waiver.October 1, 1973—Reply  to comm ents of N CCB.File No. CSR -389(X) (King Broadcasting Co.):September  7, 1973—Modification of peti tion  for waive r and reply  to com ments of NCCB.
December 14, 1973—Memorandu m opinion and order.File No. CSR-391(X) (Southern Cablevision, Inc. ):May  25, 1973—Request for waiver of the  manda tory divesti ture  requirements of section 76.501 of the Commission’s rules and regula tions.August 1973—Opposit ion of Depar tme nt of Justi ce to pet itio n for waive r ofsection  76.501 of the Commiss ion’s rules.December 4, 1973—Supplemental to pet ition for waive r of sec tion 76.501 ofthe  Cable Television Rules.

File No. CSR-392(X) (Mid-New York Broadcasting Corp .):August 10, 1973—Reply to the  opposi tion of th e Depar tment  of Just ice.  October 1, 1973—Rep ly to comments of NCCB.
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File No. CSR -394(X) (Anton Hulman, Jr.  & Joseph R. Cloutier ): August 31, 
1973—Opposition of Depar tment  of Jus tice  to pet ition for waiver of section 
76.501 of the  Commission’s rules.

File No. CSR -395(X) (Gill Industries  & Gill Cable, Inc .):
May 25, 1973—Petition for waiver of sec tion 76.501 of the rules and regu la

tions.
July 17, 1973—Le tte r requestin g extension.
August 23, 1973—Opposition of Depar tment  of Jus tice  to pet itio n for waiver 

of sec tion 76.501 of the  Commiss ion’s rules.
Feb ruary 14, 1974—L etter with draw ing “opposition to pet itio n to waiver.” 
No d ate—Affidavits and things.

File No. CSR -396(X) (Rock River Television Corp .):
August 10, 1973—Lett er requesting for a waiver of the  divest iture requ ire

ment of section 76.501 of FCC rules.
August 30, 1973—Opposition of Depar tment  of Jus tice  to  p etit ion  for waiver 

♦ of sec tion 76.501 of the Commiss ion’s rules.
October 1, 1973—Reply  to opposi tion.

File No. CSR-398(X) (Georgia Cablevision Corp .):
May 31, 1973—Peti tion for waive r of section 76.501 of the  Commission’s 

. rules.
’ July  1973—Opposition of Depar tment  of Jus tice  to pet ition for special relief

for a waiver of sec tion 76.501 of the  Commission’s rules.
September 24, 1973—Pream endmen t reply  to “Opposition of Depar tment  

of Just ice  to pet itio n for special relief for a waiver  of sec tion 76.501 of th e 
Commission’s rules.”

November  9, 1973—Amendment to pet ition for waiver of section  76.501 of 
the  Commission’s rules.

February  1974—Petit ion  in opposition to the  granting of waiver.
File No. CSR -400(X) (Cen tral California Communications Corp.):

August 31, 1973—Opposition of D epa rtm ent  of Jus tice  to  pet ition for special 
relief for a waiver of section 76.501 of th e Commission’s rules.
October 1, 1973—Reply to objections to peti tion  for waiver  of section  

76.501, cross-ownership rules.
Files Nos. CSR -401(X), CSR-425(X) (Upper Valley Telecable  Co., Inc .):

August 31, 1973—Petitio n of Depar tment  of Justi ce to peti tion  for a waiver 
of sec tion 76.501 of the  Commission’s rules (401 and  425).

September  19, 1973—Letter apply ing for extension to file rep ly (401). 
October 12, 1973—Reply  to comments on and oppos ition to pet ition for 

waiver (401).
File No. CSR -403(X) (No rth Platt e Multi-Vue TV Systems, In c. ):

August 1973—Opposit ion of Depar tment  of Just ice to pet ition for waiver 
of section 76.501 of th e Commiss ion’s rules.

October 1, 1973—Re ply of No rth  Pla tte .
File No. CSR-405(X ) (Cablevision of Augusta, Inc. ):

August 30, 1973—Opposition to waiver.
October 1, 1973—Reply of Cablevision of Augusta , Inc., to comm ents of 

Nat iona l Citizens Committe e for Broadcast ing and opposi tion of Depart
ment of Justice .

Files Nos. CSR -406(X), CSR -410(X),  CSR -411(X), CSR-415(X) (Newchannels  
« Corp) :

July 6, 1973—Lette r—Newchannels Corp, position paper on Syracuse 
Marke t Certif icate applications and  cross-ownership  (406, 410, 415).

August 31, 1973—Opposition to waiver (415).
October 1, 1973—Reply of Newchannels to the  opposition of th e Depar tment  

a  of Justice (415).
October 12, 1974—Reply  of Newchannels to the  opposi tion of the  Civil 

Libert ies Union of Alabama (411).
October 23, 1974—Reply to the  motion to strik e (411).
November 26, 1974—Supplemental reply to the  motion to strike (411). 
December 10, 1973—Comments of WN YS-TV, Inc., on th e join t supplement 

to pet itions for waiver of sect ion 76.501 of the rules (406 and  410).
File No. CSR -407(X) (Southwestern Improveme nt and Inv estment Co. d/b  a 

Nevada Cablevis ion Co.):
August 31, 1974—Opposition of D epa rtment  of Jus tice  to pet itio n for waiver 

of section 76.501 of t he  Commission’s rules.
October 1, 1973—Reply.



File No. CSR-409(X) (Concord TV Cable; County TV Cable ; Western TV Cable):
August 31, 1973—Opposition of Departm ent of Justice to petitio n for waiver of section 76.501 of the  Commission’s rules.
October 15,1974—Reply  of Concord TV Cable, County TV Cable, and Western TV Cable.

File No. CSR-420(X) (Hays Cablevision Co.); File No. CSR-421(X) (KL OE - TV and Goodland Cable TV):
May 30, 1973—Peti tion of Hays for waiver of section 76.501 of the rules and regulat ions (420).
May 30, 1973—Peti tion of Goodland and KLOE for waiver of section  76.501 of the rules (421).
August 30, 1973—Opposition of Departm ent of Just ice to peti tion for waiver of section 76.501 of the Commission’s rules (420 and 421).September  25, 1974—Reply to “Opposition of Departm ent of Just ice to peti tion for waiver of section  76.501 of the Commission’s rules” (420 and 421).

CA BL E TELE VIS IO N

Dockets Nos. 17441, 18525, 18620, 18623, 18624, 18750 (New York Telephone Co. applica tions to operate  CATV channel dis trib ution):October 5, 1970—Motion for limited intervent ion by the Department of Justice.
December 10, 1970—Notice of appearance.

Dockets  Nos. 18891, 18110 (Cross Ownership):
May 18, 1971—Comments of th e U.S. Department of Justice J88 91).May 15, 1974—Supplemental comments of the U.S. Dep artm ent  of Justice (18891).

Docket No. 18397 (Amendment of FCC rules relat ive to CATV):
April 7, 1969—Comments of the U.S. Departm ent of Justice.Septem ber 5, 1969—Comments of the U.S. Departm ent of Justice .May 3, 1971—Memorandum of  the Department of Just ice in supp ort of petitio ns for reconsidera tion.

Docket No. 18397-A (D ista nt signal importa tion ; access and channel ut iliza tio n) :December 7, 1970—Comments of the U.S. Departm ent of Justice.Docket No. 18509 (Telephone company opera tion of CATV facilities):July  11, 1969—Comments of the U.S. Department of Justice .Docket No. 18892 (Sta te and local regulation): February 10, 1971—Rep ly comments of the U.S. Dep artm ent  of Justice.
Docket No. 19554 (Pay-cablecast ing):  November 1, 1972—Comments of the Dep artm ent  of Justice.
Docket No. 20423 (Amendment of FCC rules relative to  cable television sys tem s): May 19, 1975—Comments of the U.S. Departm ent of Justice .

II.  Surface T ransportation (ICC)
A. ME RG ER S AN D ACQ UI SI TIO NS  (ALSO IN CLUDIN G ICC CO NTRO L 

investigations]
Chicago & Nor th Western—Chicago, Milwaukee, St. Paul & Pacific Consolidation (Fin. Docke ts Nos. 24182, 24183, 24184):

April 26, 1968—Memorandum of the U.S. Dep artm ent  of Jus tice.April 1, 1969—Except ions of th e U.S. Depar tment of Justice .Denver & Rio Grande Western RR  Co.—Rock Island & Pacific RR  Co. (purchase of prop erty  Fin. Dockets  Nos. 27,521: 27,522) Jun e 20, 1974—Petition of U.S.A. for leave to intervene .
Greyhound—Oklahoma Trans. Co., et al. (Investigation of Control, Dockets Nos. M C -F -10455, M C -F -10526; MC-F-9281):

February 10, 1970—Pet ition of the U.S. Dep artm ent  of Just ice  for an order of the ICC provid ing for the issuance of subpoenas and  interrogatories. April 10, 1970—Pet ition of U.S. Depar tme nt of Justice  for reconsidera tion of Commission order of April 1, 1970, which denied departm ent’s pet ition of February 10, 1970, requesting issuance of subpoenas and  in terrogator ies.Illinois Cen tral—Gulf, Mobile & Ohio Merger (Fin. Docket No. 25103, et al.):  November 4, 1968—Peti tion of United States for leave to intervene . November 29, 1968—Reply of the  United  Sta tes to the motion to dismiss by the  Columbus & Greenville Railway Co.



Ja nuary  9, 1969— Rep ly  of th e  U nited  S ta te s to  th e  pet it io n fo r leav e to  file 
fu rt her pl ea di ng  by  appli ca nt ca rr ie rs .

M arch  3, 1969— Rep ly  of U nited  S ta te s to  th e  m ot io n of Ch ica go  & N orth  
W es te rn  R ai lroa d Co. fo r di sc ov ery.

Dec em be r 5, 1969— Br ief  fo r th e U nited  Sta te s.
Sep tem be r 11, 1970— Exc ep tion s of th e  U.S. D epar tm en t of Ju st ic e  to  th e  

ex am in er ’s re co m m en de d re por t.
N av aj o Fre ig ht Lines— G arr e tt  Fre ig ht line s (I nves tigat io n  of Con trol ; D oc ke ts  

Nos. M C -F -1 1094; M C -F -1 1198):
Nov em be r 15, 1971— N ot ic e of ap pea ra nce  by  th e U nite d Sta te s.
Nov em be r 15, 1971— Pet it io n  of th e U.S . D ep ar tm en t of Ju st ic e fo r an  ord er  

of th e  IC C  pr ov id in g fo r th e issuan ce  of su bp oe na s an d in te rrog at or ie s.  
Nov em be r 14, 1971— R eq ues t by  U.S . D epart m ent of Ju st ic e  fo r po st pone

m en t of he ar in g.
Nov em be r 23, 1971— Pet it io n  fo r re co ns id er at io n by  fu ll Com mission  of 

or de r de ny in g re qu es ts  fo r m on th ’s pos tp onem en t of he ar in g,  fo r is su an ce  
of su bp oe na s,  an d fo r or de r di re ct in g an sw er in g of in te rr ogat ori es .

Ja nuary  20, 1972— M em or an du m  of th e  U.S. D ep art m ent of Ju st ic e  in 
op po si tio n to  th e m ot io n of N av aj o F re ig h t Lin es,  In c. , e t al. , fo r cl ar if ica
tion  of th e  Com m ission ’s or de r date d  N ov em be r 9, 1971.

Feb ru ar y 1, 1972— M ot io n to  st rike .
Ju ly  18, 1972— M em or an du m  of th e D epart m ent of Ju st ic e in opp os it io n to  

th e m ot io n of N av aj o Fre ig ht Lines , In c. , e t al. , date d  Ju ly  10, 1972.
Sep tem be r 12, 1972— M em or an du m  of th e  D epart m en t of Ju st ic e  in op po si 

tion  t o th e  m ot io n of N av aj o Fre ig ht Lines, Inc. , e t al. , date d  Sep te m ber  6, 
1972.

Ja nuary  22, 1973— M ot io n to  st ri ke an d to  co rr ec t te st im on y.
M arch  19, 1973— Pos th ea ring br ie f of th e  U.S. D epart m ent of Ju st ic e.
Ju ly  21, 1975— R ep ly  of th e  D ep art m ent of Ju st ic e  to  ex ce pt io ns  to  th e 

in it ia l de cis ion  of th e  adm in is tr at iv e law  judg e.
No rfo lk  <fe W es te rn — Che sa pe ak e & Ohio M erge r (F in . Doc ke t No. 238 32,  e t a l. ) : 

Ju ne 10, 1968— M em or an du m  of th e  U nite d S ta te s.
N or th er n Pacif ic— G re at  N ort hern  M erge r (F in . Doc ke t No. 21 47 8) : F ebru ary  5, 

1968— Rep ly  of U.S . D ep art m ent of Ju st ic e  to  Pet it io ns  for  re co ns id er at io n.
Union  Ba rge  Line— M ec hl ing Ba rge Lin es M erge r in to  Union  M ec hl ing Corp.  

(F in . Doc ke t No . 26167) :
Octob er  19, 1970— P eti ti on  of U.S. D ep art m ent of Ju st ic e fo r le av e to  

in te rv en e.
De cembe r 21, 1970— Br ief  of th e U.S . D epart m en t of Ju st ic e .
M ay  30, 1972— Exc ep tion s of th e  U.S . D epart m ent of Ju st ic e  to  th e  ex am 

in er ’s re co m m en de d re por t.
Un ion Pac ific  Acq uisi tio n of Ch ica go , Roc k Is la nd  & Pac ific  (F in . D oc ke t 226 88,  

e t a l. ) :
Ja nuary  27, 1969— Br ief  of th e  U.S .A.
Feb ru ar y 28, 1969— R ep ly  of U.S.A.  to  Chica go  & N ort h  W es te rn ’s m oti on  

to  st rike  an d pet it io n  fo r leav e to  file a re pl y bri ef.
Ap ril 28, 1969— Rep ly  of U. S.A.  to  M isso ur i Pa ci fic ’s mot ion fo r leav e to  

file a repl y to  th e br ie f of th e D epart m ent of Ju st ic e re sp ec ting  an tico m 
pet it iv e eff ec ts.

M ay  21, 1969— Rep ly  of U. S.A.  to  Chica go  & N ort h  W es te rn 's  pet it io n  fo r 
re co ns id er at io n of th e  Com mission ’s ord er  of Ap ril 1, 1969.

Octob er  13, 1969— Rep ly  of th e  U.S.A . to  pet it io n of N orth  W es te rn  Rai lw ay  
Co. fo r or de r re op en in g he ar in gs  an d re qu ir in g ev iden ce  by  pr os pe ct iv e 
appli ca nt U ni on  Pacif ic Co.

Ju ne 24, 1970— Rep ly  of th e U nited  S ta te s to  th e m ot ion to  dism iss  by  th e 
Ch ica go  & N ort h  W es te rn  Rai lw ay  Co.

B . APP LI CA TI ON S TO EN GA GE  IN  COMMON OR CO NT RA CT  CA RR IE R ACTIV IT IE S

Amer ican  Deli ve ry  Sy stem s, Inc.  (D oc ke t No . FF -3 76— Fre ig ht  For w ar de r 
A pp lic at ion) : Ja nuary  9, 1974— Rep ly  of in te rv en or U.S. D epart m ent of 
Ju st ic e to  ex ce pt ions .

Amer ican  Far m  Lines (D oc ke t No . M C -1 29908— Com mon  C ar ri er  A pplic at io n) : 
Ap ril 30, 1971— Pet it io n  of U.S. D epart m ent of Ju st ic e fo r leav e to  i nt er ve ne . 
Feb ru ar y 3, 1972— Rep ly  of U.S. D epart m ent of Ju st ic e to  pet it io ns fo r 

re co ns id er at io n.
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Southern Railway Co. (Fin Docket No. 26310—Contrac t Carr ier Application): December 6, 1971—U.S. Depar tment of Justic e reply to  exceptions by pro-tes tan ts.
December 6, 1971—Peti tion of U.S. Department of Justice for leave to intervene.

C. TARIFFS
Chicago A North  Western Railway Co. Freight Tariff 17177:January 14, 1969—Petition of the United States for leave to file an amicusmemorandum.

January 14, 1969—Memorandum for Department of Justice.
D. COOPERATIVE WORKING AGREEMENTS

Rate Bureau Investigation (ICC  Ex Par te No. 297):July  30, 1973—Notice of the U.S. Department of Just ice of intention tointervene.
April 10, 1974—Initia l sta tem ent  of the U.S. Departm ent of Justice.July 19, 1974—Reply of Department of Justice to initia l statements.Western Railroad Traffic Association—Agreement (Section 5a Application No. 2, Amendment No. 17): Jan uary 22, 1973—Reply of U.S. Departm ent of Ju stice to petition for reconsideration.

E. GEN ERAL PROCEEDINGS
Motor Common Carriers of Property,  Routes and Services (Pet ition  for the Elimination of Gateways by Rulemaking)  Ex Parte No. 55 (Sub-No. 8): December 11, 1973—Comments of the U.S. Department of Just ice.

F. SECTION 5(a) REED-BULWINK LE RATE AGREEMENTS
Central States Motor Common Carrie rs Agreement Section 5a Application No. 33 (Amendment No. 8): April 14, 1975—Protest of the Dep artm ent  of Just ice.

II I. Air T ransportation (CAB)
American—Western Merger (Docket No. 22916):March  3, 1971—Objections of the U.S. Depar tment of Just ice to the examiner’s prehearing conference report.January 26, 1972—Brief of th e U.S. Department of Justice to the  CAB.IU International Corp., IU Forwarding, Inc., and Airborne Freight Corp. (Docket No. 25204):

November 2, 1973—Motion of the  Departm ent of Just ice for leave to file an untimely neti tion to intervene.Jan uary 24, 1974—Answer to  the  U.S. Department of Justice to applicants’ motion for confidential treatm ent  of cer tain documents.Septem ber 16, 1974—Brief of the U.S. Departm ent of Justice to the CAB. October 4, 1974—Answer of the U.S. Departm ent of Just ice to motion  tostrike brief.
November 18, 1974—Answer of Department of Justice to  mot ion for vac ation  of order  postponing discre tionary review of initial decision.February  24, 1975—Supplemental brief of the U.S. Dep artm ent  of Jus tice  to the  CAB.

Northwes t—National Merger (Docket No. 23852):October 21, 1971—Responses requested in the prehearing conference noticedated Sep tem ber  27, 1971.October 21, 1971—Peti tion to intervene of the  U.S. Dep artm ent  of Justice. November 23, 1971—Objections of the  Department of Justice to the  examiner’s repo rt of prehear ing conference.March  15, 1972—Brief of the  U.S. Department of Just ice to the hearing  examiner.
No date—Motion of the  U.S. Departm ent of Just ice to strike II -C  of applican ts’ joint brief.

B. AGRE EMENTS [EXCEP T MERGERS]
Air Carrier  Reorganization Inves tigat ion (Docket No. 24283, et al.):April 20, 1973—Brief of the U.S. Departm ent of Justic e to  the administr ativelaw judge.
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Septemb er 17, 1973—Except ions of the U.S. Depar tment  of Jus tice to the  initi al decision of the adm inistra tive law judge.August 26, 1974—Brief of t he U.S. De partm ent of Jus tice  to the  CAB.Air Fre ight Forw arders (joint cha rters— Docket No. 23287): August 30, 1972— Sta tem ent of issues and  request for evidence of the  U.S. Depar tment  of Justice.Air Traffic Conference of America (Agents’ Financial Responsibility Reso lution— Docke t No. 20650): Sep tember  1, 1971—Comments of t he U.S. Depar tment  of Justice.

Investigation of Bylaws of Air Traffic Conference of America (Docket No. 23542): April 16, 1973—Brief of the  U.S. De par tment  of Just ice to the  adm inis trative  law judge.
Jun e 29, 1973—Sup plem enta l brief of the  U.S. Depar tment  of Jus tice  to adm inistrative law judge  He nry Whitehouse.American Airlines, Inc., et al. (sole source suppl ier joi nt negotiat ing and purc hasing agree men t—Docket No. 24971): June  15, 1973—M otion  for  leave to file an otherwise  unau thorize d document.

American Airlines, Inc. (Cap acity agreements to implement the fuel allocat ion program—Docke t No. 25990):
October 26, 1973—Answer of the  U.S. De partm ent of Just ice to the  join t appl icat ion fo r approval of agreement.
November 27, 1973—Answer of the U.S. Departm ent of Jus tice  to the  j oin t appl icat ion of United, TWA and Western Air Lines for approva l of agreements.
Jan uary 4, 1974—Answer of the  U.S. De partm ent of Just ice to the  joint appl icat ion of Hughes Air Corp, d/b /a Hughes Airwest and  United Air Lines, Inc., for pr ior board  approval of agreement.Feb rua ry 27, 1974—Answer of U.S. Departm ent of Jus tice  to the  join t applica tion of American Airlines, Inc., Tra ns World Airlines, Inc., and  U nited Air Lines, Inc., for approval of agreements.April 26, 1974—Answer of the  U.S. De par tment  of Jus tice  to the joint  applica tion of American Airlines, Inc.,  Tra ns World Airlines, Inc., and  U nite d Air Lines, Inc., for app roval of agreements.October 8, 1974—Motion  for leave  to file an otherwise unauthoriz ed document.
October 21, 1974—Consolidated answer of the  U.S. Depar tment  of Jus tice  to  motions of Northw est Airlines, Inc.,  and  Delta Air Lines, Inc., to ter min ate  approval of agreements .
December 13, 1974—Answer of the  U.S. Depar tment  of J usti ce to the joint  app lica tion  of American Airlines, Inc.,  Trans World Airlines, Inc. , and United Air Lines, Inc.,  for approval of agreem ents.Feb ruary 6, 1975—Motion  of the  U.S. De par tment  of Just ice  for a sta y of orde r 75-1-140 pend ing judic ial review.American-Pan American (Ro ute  exchange agreeme nt— Docket No. 26245): July 26, 1974—Brief of th e U.S. De partm ent of Ju stic e to Adm inis trat ive  Law Judg e William H. Dapper.

Con tinental  Airlines, Inc. (Application to engage in capaci ty redu ction discussions—Docket No. 25595): October 23, 1973—Response of the  U.S. De partment of Ju stic e to appl ication.
Eas tern  Airlines (Capacity redu ction discussions (New ard-San Juan )—Docket No. 22908, e t al .) :

Feb ruary 9, 1973—Comments of the U.S. De partm ent of Justice .November 7, 1973—Reply to objec tions  to the rep ort  of the  preh earingconference.
Feb ruary 7, 1975—Brief of the  U.S. De partm ent of Just ice  to CAB.Marc h 20, 1975—Motion of U.S. Depar tment  of Ju stic e to correct t ran scr ipt . March 21, 1975—M otion  of U.S. De partm ent of J ust ice  to fill an unt ime lydocument .

IATA Composite Currency  Conference on Currency  Adjus tment  Tariff  Agreement (Docket  No. 23333, Agreement CAB 23609, Docket 24488, Agreement CAB 23607, Dockets 25054, 25097, 25101, 25396, 23486): September 11, 1973—Com ments of th e U.S. Depar tment  of Justice .Intern ational Air Transpo rt Association Application  for Approval of an Agreement (Docket  No. 27756): May 23, 1975—Answer of U.S. De partm ent of Just ice  in oppos ition  to appl ication.
Application  of Pan  American to Engage in Cap aci ty Re str aint  Discussions (Docket No. 25680): Jul y 23, 1973—Response of the U.S. Departm ent of Jus tice  to app lica tion.

56 -9 00  0  -  75 -  14
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Pan American (emergency authorization of carriers discussions—Docke t No. 26516):
April 2, 1974—Comments of the U.S. Depar tme nt of Justice .
April 10, 1974—Answer of the U.S. Departm ent of Just ice in supp ort ofmotion for hearing of the Insti tute for Public Interest  Representation . May 7, 1974—Answer of the  U.S. Department of Just ice in opposition topeti tion of Trans  World Airlines, Inc., for modifica tion of order 74-4-104. May 24, 1974—Answer of the  U.S. Depar tment of Jus tice’s to ALPA ’smotion  for term inat ion of discussion author ity .

Pan Am-Trans World Airlines (for approval  of agreement—Docket No. 27114): April 19, 1974—Pet ition  of the  U.S. Depar tment of Just ice for leave to intervene.
Tra ns World Airlines, Inc. (capacity reduc tion agreement—Docket  No. 22908): Jun e 9, 1972—Comments of the U.S. Departm ent of Justice.

August 31, 1972—Comments of th e U.S. Departm ent of Justice.Jun e 8, 1973—Response of the  U.S. Departm ent of Just ice to application.  Mar. 14, 1974—Lette r of Depar tment  of Just ice to Judge Seaver.May 24, 1974—Rebuttal test imony of the U.S. Depar tme nt of Jus tice.Jun e 10, 1974—Trial brief of the U.S. Depar tment of Justice .
August 20, 1974—Brief for the  Administ rative Law Judge E. Rob ert Seaverof the U.S. Depar tme nt of Justice.
September  3, 1974—Reply brief to the  Adm inist rative Law Ju dge E. Rober t Seaver of th e U.S. Dep artm ent  of Justice.

Tra ns World Airlines, Inc. (Cap acity  res tra int  discussions— Docket No. 27755): May 5, 1975—Response of the Dep artm ent  of Just ice in opposi tion to application  of Tran s World Airlines, Inc., for autho rity  to engage in c apacity res tra int  discussions.
United Air Lines (capacity reduc tion discussions—Fin. Docke t No. 22496, et al .) : April 9, 1973—Response  of the U.S. Dep artm ent  of Justi ce to application.Universal Air Travel Plan (Membership rest rictions— Docket No. 22333, et al. ): Jan uary 31, 1973—Peti tion of U.S. Depar tme nt of Justice .

March  16, 1973—Motion for leave to file an otherwise unau thorized document. March 16, 1973—Reply of the  Department of Just ice to the answer of theUniversal Air T rave l Plan.

C. GENERAL PR OC EE DI NG S

Docket No. 21866-6A (Domest ic Passenger Fare Investig ation  Phase 6-A [Seating Configurat ions] ):
June 20, 1972—Pet ition for recons ideration.
June 15, 1973—Answer of the U.S. Dep artm ent  of Justice to the  motion of Continen tal Air Lines, Inc., for stay and reconsideration.

Docket No. 21866-9 (Domest ic Passenger  Fare Investigation—Fare Structure  Phase  9):
November 12, 1971—Brief of the U.S. Dep artm ent  of Justice.November 12, 1971—Motion for leave to intervene.
March 26, 1973—Comm ents of the U.S. Dep artm ent  of Just ice regarding phase 9 rate  set ting and fare flexibility.

Docket No. 22973 (New England Service Investiga tion):
July 31, 1973—Motion of the U.S. Dep artm ent  of Justice for leave to intervene for a lim ited purpose.
September  7, 1973—Brief of the U.S. Departm ent of Just ice to the board. Docket No. 23287 (Air Freight  Forw arders’ Cha rter s): Jan uary 24, 1975—Brief of the  U.S. Depar tment  of Jus tice  to adminis trat ive Law Judge Richard M.Hartsock.

Docket No. 23542, et al. (ATC Bylaws Inve stigation): Feb ruary 22, 1974—Brief of the U.S. Depar tme nt of Justice to the  CAB.
Docket No. 24283, et al. (Air Carr ier Reorganiza tion Inv est iga tion):July 16, 1973—Supplemental Brief of the U.S. Dep artm ent  of Justice  to the Adm inist rative Law Judge .

October 16, 1973—Motion of the  Depar tme nt of Jus tice  for leave to file a late  filed answer.
August 26, 1974—Brief of th e U.S. Depar tment  of Just ice to the CAB.Docket No. 24908 (Proposed Termination of “ Prior Affinity” Charte r Au tho rity) :December 20, 1974—Comments  of th e U.S. Depar tme nt of Justice .Docket No. 25587 (Fare Reductions in Chicago-L.A. Marke t Proposed byCon tinen tal and United  Airlines):
October 19, 1973—Brief of th e U.S. Depar tme nt of Just ice to the Administ rative Law Judge.
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Jan uary 16, 1974—Petitio n of t he U.S. Depar tme nt of Justice for review of 
the  initia l decision of the  Adm inist rative Law Judge.

Docket No. 25795 (36 Household Goods Air Freight  Forwarders Application to 
Amend Exemption ): August 17, 1973—M otion of Depar tment  of Just ice for 
extension of time.

Docket No. 25875 (Proposed Regulation 14 CF R § 399.45—Minimum charter 
rate lev els ):

November  2, 1973—Comments and  alte rna tive motion for hearing of the 
U.S. Depar tment  of Justic e.

November  19, 1973—Reply  Com ments of the  Depa rtm ent  of Justice. 
November  11, 1974—Motion of the  Depar tment  of Jus tice for sta y and 

pet itio n for reconsidera tion of regula tion PS-57.
Feb ruary 26, 1975—Comments of U.S. Depar tment  of Ju stice in the matt er  

of char ter  rates .
Docket No. 25908 ( Transat lan tic  Route  Proceed ings):

November 19, 1974—Notice to all partie s.
November 19, 1974—M otion of the  U.S. Depar tment  of Ju stic e for leave to 

file a document otherwise unauthorized by th e bo ard ’s rules.
November 19, 1974—Petit ion  of the U.S. Depar tment  of Ju stic e for leave to 

intervene .
December 23, 1974—Sta tem ent  of position of the  U.S. Depar tment  of 

Justice.
Jan uary 6, 1975—Brief of the U.S. Depar tment  of Jus tice  to  Associate Chief 

Adm inist rativ e Law Judge  Ross  I. Newmann.
March  5, 1975—Brief of the  U.S. Depar tment  of Justice to  the CAB.

Docket No. 26245 (American-Pan American Route-Ex chan ge Agreement):
Jan uar y 30, 1974—Pe tition to  inte rvene of the U.S. Depar tment  of Justice. 

Docket No. 27135 (Proposed Regu lation 14 CF R § 378a Concerning  One-stop- 
inclusive T our  Cha rte rs) :

December 20, 1974—Comm ents of the U.S. Depar tment  of Justice .
Jan uary 6, 1975—Reply Comments of the  U.S. Depar tme nt of Jus tice .
May 16, 1975—Comments of U.S. Depar tment  of Justice.

Docket No. 27463 (Air carrier certi ficate s): February 3, 1975—Pe tition pursu ant 
to sections  204(a) and  401 of the Federal Aviation Act of 1958, as amended, for 
alte ration, ame ndm ent,  modification, or suspension in whole or in pa rt of air 
carrier cert ificates  of public convenience and  necessity.

Docket Nos. 27607 and  27610 (Nat ional Airlines, Inc., “ No Frill Class” Service) : 
March  20, 1975—Motion of th e U.S. Depar tment  of Just ice to file a document 
afte r the expiration of the specified due date and answer.

Docket No. 27626 (Pan American World Airways): April 4, 1975—Answer of 
U.S. Dep artm ent  of Just ice  in opposition to application of Pan American 
World Airways, Inc.,  for an exemption.

Docket No. 27671 (“No Fril l” Fares Investigat ion):
May 7, 1975—Petitio n of the U.S. Dep artm ent  of Just ice for leave to 

intervene.
September  16, 1975—Brief of the U.S. Depar tment  of Jus tice  to Adm inis tra

tive Law Judg e William H. Dapper.
Docket No. 27693 (World Airways):

April 30, 1975—Answer of U.S. Dep artm ent  of Justice in sup por t of motion  
for an expedited hearing.

July  31, 1975—Brief of the U.S. Dep artm ent  of Justice to the  CAB. 
September  18, 1975—Motion of the  U.S. Depar tme nt of Just ice to corre ct 

tran scr ipt.
Docket No. 27702 (Braniff Airways):  April 14, 1975—Answer of U.S. Depar tment  

of Justice in opposi tion to applica tion of Braniff  Airways, Inc., for an exemption.
Docket No. 27918 (North Atlan tic Fares Investigat ion): July  11, 1975—Petition 

of th e U.S. Depar tment  of Just ice for leave to intervene.
Docket No. 28036 (South  Pacific Service Case): August 5, 1975—Petitio n of the 

U.S. Depar tment  of Justice for leave to intervene.
Docket No. 28048 (Evalua tion  of Economic Behavior and other Consequences of 

Civil Aviat ion System Opera ting with  Limited or is Regulato ry Co ns tra int s): 
September  15, 1975—Comments of th e U.S. Depar tme nt of Justice .

In Re Gran d Jury Proceedings—Investigation of Inte rna tional  Air Transpo rta 
tion: Jan uary 23, 1975—Application for order  to impound documents.
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IV. Ocean T ransportation (FMC)
A. MERGERS

R. J. Reynolds, U.S. Lines, Sea-L and Service, et al. (Agreement No. 9827 -1;Docket No. 70-51):
March 16, 1972—U.S. Depar tment  of Jus tice  reply to excep tions to the  examiner’s initia l decision.
July 26, 1972—Reply of the  U.S. Depar tme nt of J ust ice  to comm ents filed 

pur sua nt to Commission  o rder of June 7, 1972.
B. COOPERATIVE WORKING AGR EEM ENT S

American Export Isb randtsen Lines, et  al. (Agreement No. 9899—Docket N o .----- ): Feb ruary 12, 1971—Peti tion  of the  Depar tme nt of Justice .
Atla ntic Steam ship Energy Conservation  Agreement (Agreement No. 10118—̂ .Docket N o.------):  March 26, 1974—Comments of the Depar tme nt of Just ice . *Hawaii Rate Agreement (Agreement No. DC-57—Docke t N o.----- ):

July 11, 1973—Pet ition for inte rventio n of the Depar tment  of Ju stice.
November 15, 1973—Pos thea ring  brief of the  Depar tment  of Just ice.
December 17, 1973—R eply  br ief of the Depar tment  of Just ice.  fNorth  Atlan tic Pool (Agreement No. 10,000—D ocket No. 72-17):
July 11, 1972—Motion for order compelling respondents  to answer the  

inter roga torie s of the  Depar tment  of Just ice, or in the  altern ative,  an 
Order set ting  oral argument  on respondents ’ objections.

October 11, 1972—Pe tition of the  Depar tment  of Jus tice  for  recons ideration  of procedural order.
October 31, 1972—Motion by the  Depar tment  of Just ice for leave to appeal from the  Chief Adm inis trat ive Law Jud ge’s revised procedura l schedule 

denying the  De partm en t’s pet itio n for reconsideration of the  procedural 
order.

October 31, 1972—Appeal from the  Chief Adm inis trat ive Law Judge’s 
revised  p rocedura l schedule.

November 8, 1972—Letter.
December 4, 1972—Letter.
May 4 1973—Brief and proposed  findings of the Depar tme nt of Just ice.
Jun e 15, 1973—Reply brief of the Department of Justice .
February 26, 1974—Exceptions  and brief of th e Dep artm ent  of Justice.
May 29, 1974—Pet ition for inte rven tion  of the Dep artm ent  of Justice.Tra nsa tlantic Fre ight Conference, American Export Isbrandtsen Lines, et al.

(Agreement No. 9,813—Docket No. 69-58):
October 9, 1969—Petit ion of Dep artm ent  of Jus tice.
Feb ruary 6 1970—Notice of motion and motion  for production  of documents.Feb ruary 6, 1970—Memorandum in suppor t of Departm ents  motion for

production of documents.
Marc h 9, 1970—Reply of the  Depar tme nt of J usti ce to respondents’ objec

tions to inter rogatories.
Marc h 24, 1970—Notice of deposition.
Marc h 31, 1970—Application for prehearing schedule by the Depar tment  of 

Justice.
April 10, 1970—Motion by the  Depar tme nt of Just ice for leave to appe al tfrom the presid ing examiner’s order th at  all discovery  proceedings be deferred unti l after the  r espondents ’ initia l case has been heard .
April 27 1970—Brief of the Dep artm ent  of Justice  in opposition to respond

en t’s inte rlocutory appeal from examiner’s discovery  ruling and cross
appeal. AJan uar y 8, 1971—D epa rtm ent  of Ju stice  motion for order compelling p roduc
tion of documents and  answers to inter rogatories and depositions from witnesses and evidence located in foreign countries.

Jan uar y 8, 1971—Depa rtm ent  of Just ice memorandum in supp ort of its 
motion.

Jan uar y 8, 1971—D epa rtm ent  of Just ice wri tten  cross-examination of re
spondents concerning ame ndment to agreement  artic le 7(e)(i) and 7 (e) (ii) 
(Amendment No. 3).

Jan uar y 25 1971—Rep ly of Depar tme nt of Justice  to respondents’ object ions 
to discovery.

February 2 1971—Supplementa ry inter rogatories  propounded  by the  De
par tment  of Just ice to all r espondents.
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April 28, 1971—Reply of the Department of Justice to respondents’ request 
for extraordinary relief.

United Stevedoring Corporation v. Boston Shipping (Docket No. 70-3): July 10, 
1972—Opening brief for the U.S. Depar tment of Justice.

In the Matter of Agreement No. DC-56 (Docket No. 73-75):
December 12, 1973—Petition for intervention of the Department of Justice. 
April 22, 1974—Direct testimony of Henry A. Einhorn on behalf of D epar t

ment of Justice.
V. E le c tr ic  P o w er

A. NUCLE AR LICENS ING PROCEEDINGS (AEC)

Alabama Power Co. (Dockets Nos. 50-348A, 50-364A):
September 8, 1972—Reply of the U.S. Department of Juctice to the ap- 

» plicant’s answer to notice of ant itru st hearing and motion to limit the
scope of the hearing of Ju ly 31, 1972.

September 11, 1972—Statement of legal theory and support ing facts of the  
Depar tment of Justice .

September 25, 1972—Motion to consolidate of the Depar tment of Justice.
November 9, 1972—Reply brief of the U.S. Department of Justice to ap

plicant ’s brief on the jurisdiction of the AEC pursuant  to § 105c of the 
Atomic Energy Act and the scope of prelicense an titrust  review.

December 19, 1972—Supplemental statemen t of common issues in support 
of the De'parttnent of Justice’s motion to consolidate.

March 5, 1973—Reply of the Depar tment of Justice  to app licant’s reques t 
for certification on the issues of jurisdiction and scope.

March 20, 1973—Reply of the Depar tment of Justice  to  applicants’ motion 
for reconsideration of order denying request  for certification.

March 20, 1973—Departm ent’s proposed issues of fact to be inserted under 
board’s subissues.

April 4, 1973—Department  of Justice’s response to Alabama Power Co.’s 
statement of proposed issues.

May 14, 1973—Report of the Depar tment of Justice.
June 1, 1973—Report of the Depar tment of Justice.
June 14, 1973—Motion of the parties for an extension of time.
July 16, 1973—Report of the Depar tment of Justice and AEC regulatory 

staff.
August 2, 1973—Report of the Depar tment of Justice and AEC regulatory  

staff.
August 13, 1973—First  response of the Depar tment of Justice to the ap

plican t’s interrogatories 1(a), 1(b), and 22(a).
August 31, 1973—Answer of the joint discoveries to applicant’s objections 

to the second join t request of the Departmen t of Justice, AEC regula tory 
staff, and intervenors  for production of documents by the applicant.

August 18, 1973—Motion of the join t discoveries for leave to file a reply. 
November 5, 1973—Report of the Departmen t of Justice and AEC regula

tory staff.
December 3, 1973—Report of the Department of Jus tice and AEC regula

tory staff.
* January 7, 1974—Repor t of the Department of Justice and AEC regulatory

staff.
February 8, 1974—Report of the Department of Justice and AEC regulatory 

staff.
March 6, 1974—Repor t of the Department of Justice and AEC regulatory

•  staff.
March 31, 1974—Interrogatory of the Department of Justice to applicant and 

request for production of a single document and all copies of tha t document.
April 3, 1974—Report of the Department of Justice and AEC regulatory staff 
April 16, 1974—Motion of the Departm ent of Justice, AEC regula tory staff 

and the intervenors for a modification of the prehearing schedule.
April 25, 1974—Reply of other parties to applicant’s answer and motion 

relating to further modification of the prehearing schedule.
May 3, 1974—Response of the  Departm ent of Justice, AEC regula tory staff 

and the intervenors opposing applicant’s motion to bifurcate the hearing.
May 9, 1974—Report of the Departm ent of Justice and AEC regulatory staff. 
July 8, 1974—Answer opposing applicant’s motion for order modifying the 

procedure established in 1973 so as to require the Departm ent to file an 
additional brief prior to its t rial brief.
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August 2, 1974—Answer of the  Depar tme nt of Justice and  Commission staff 
opposing app lica nt’s motion  and modification of prehearing schedule.

September  25, 1974—Motion of the Dep artm ent  of Just ice for a modification 
of the prehearing  schedule due to injury of witness.

October 7, 1974—Motion for fur the r extension of time for filing Dr. Wein’s 
testimony and for other modification of procedural schedule.

July 1, 1975—Answer of the Departm ent of Just ice to app lica nt’s inter
rogatory  regarding evidence relied upon by Dr. Harold H. Wein.

September  3, 1975—Brief of the  Dep artm ent  of Justice supp orting the ad
mission of evidence in this proceeding notwithsta nding app lica nt’s objec
tions relaying  upon the Noerr and Pennington cases.

September  10, 1975—Answer of the Depar tme nt of Jus tice  to Georgia Power 
Co.’s motion to quash subpoena  duces tecum in par t.

Alabama Power Co. (Alan R. Bar ton Nuclear Plant Units  1, 2, 3 and 4) (Dockets 
Nos. 50-524A; 50-525A; 50-526A; 50-527A ): April 21, 1975—Notice of ap
pearance of David A. Leckie; C. Ken t Hatfie ld; John  D. Whitler and Joseph |
J. Saunders .

Caroline Power & Light Co. (Dockets Nos. 50-400, 50-401, 50-402, 50-403):
August 18, 1972—Letter from Department of Just ice to Associate General 
Counsel, AEC.

Connect icut Light & Power Co. (Docket No. 50-423A); August 10, 1973— fl
Letter  from Dep artm ent  of Just ice to Associate General Counsel, AEC.

Consumers Power Co. (Dockets Nos. 50-329A, 50-330A):
August 16, 1972—Letter  from Dep artm ent  of Just ice to Keith S. Watson, Esq.
August 16, 1972—Motion to compel the  productio n of four categories of 

documents  including those which may be dated prior to  Jan uary 1, 1960.
August 30, 1972—Request for stay of motion  to compel the  prod uctio n of 

four categories of documents.
September 25, 1972—Information and data desi red from applican t.
November 2, 1972—Answer of the  Depar tment  of Just ice to applicant’s 

object ions to documen t reques ts and motion for pro tect ive orders.
December 13, 1972—Application for issuance of subpoenas duces tecum.
Jan uary 8, 1973—Answer of the  Depar tment  of Jus tice  to  applican t’s m otion 

for order modifying procedural schedule.
Feb ruary 12, 1973—Reques t for  admissions and int errogato ries  as to proposed 

contentions.
Marc h 2, 1973—First response of the  Dep artm ent  of Jus tice  to applican t’s 

inter roga torie s.
March 2, 1973—Answer to appli cant’s motion  to extend time to object to 

request for  admissions and motion to compel a pplicant ’s response.
March 22, 1973—Rep ly of the  Depar tme nt of Justi ce to app licant ’s answer 

to motion  to compel response.
April 2, 1973—Supplemental response of the  Depar tme nt of Just ice to 

appli cant’s interrogatories.
April 17, 1973—Answer of the  Depar tment  of Jus tice  to applican t’s motion 

to compel productio n of documents and motions of the  dept.  for p rotective 
orders  and to compel productio n of documents by a pplicant .

Jun e 28, 1973—Notice of appeara nce; answer of the Dep artm ent  of J ust ice  
to applican t’s motion for leave to subm it outside exp erts ’ direc t test imony 
in written form. .

July 12, 1973—Answer of the Department of Justice  to inte rvenors’ motions 
for reconside ration and to  compel.

August 10, 1973—Motion to the  Board for an order  requiring applicant to 
sta te  the  facts expected to  be proved by its out standi ng requests to 
nonparties .

August 22, 1973—Furth er reque st for admissions and in terro gatories.  4
September 6, 1973—De par tment  of Just ice peti tion to the  Board for order  

establ ishing a Michigan locat ion for hearing for tak ing  test imony of 
Michigan witnesses.

September 20, 1973—Motion to compel productio n of Michigan Pool Com
mitt ee minutes.

October 15, 1973—Motion of the Depar tme nt of Ju stice  t o compel discovery 
regarding cer tain computer m ateri al.

October 15, 1975—Brief of the  Depar tme nt of Just ice to assist  Board in 
determin ing imp act  of Commiss ion’s memorandum and  order  (Docket 50-  
382A) upon this proceeding.

October 8, 1974—Brief a nd proposed findings of fact  of the  U.S. Depar tment  
of Ju stice .



Duke Power Co. (Dockets Nos. 50-269A, 50-270A, 50-287A, 50-369A, 50-370A):
September 5, 1972—First joint reques t of Depar tment  of Justice, AEC 

regu lato ry staff and  inte rvenors for prod uctio n of documents by applicant 
for period since January 1, 1960.

October 25, 1972—Answer of the  Depar tment  of Just ice  to applican t’s 
objections  to document requests and  motion for pro tect ive orders.

November 16, 1972—Application for issuance of subpoenas duces tecum . 
December 20, 1972—Answers of the  Depar tment  of Jus tice  to motions of 

Virginia Elect ric & Power Co., Carolina Power & Light Co., & South 
Carolina Elect ric & Gas Co.

Feb ruary 2, 1973—New proposed list of subissues of f act  sub mitted by the  
Depar tment  of Justic e.

Feb ruary 8, 1973—Affidavit of Wallace Edward Brand in supp ort  of motion 
for reconside ration of Board’s ord er of January 8, 1973.

Feb ruary 26, 1973—Reply brief of the Depar tment  of Jus tice  on rela tionship  
between AEC ’s proceeding und er section  105 of the  Atomic Energ y Act 
and FP C’s proceeding under section 205 of the  Federal Power  Act; with  
De partm ent’s proposed issues of fact  to be inser ted und er Boa rd’s 
subissues  b. 1-4.

March 30, 1973—Revised inte rrogatory  of the  Depar tment  of Jus tice  con
cerning ap pl ican t’s filing system.

April 23, 1973—Answer of the Depar tme nt of Just ice to motion of VEPCO 
to quash or to limit subpoena  duces tecum.

June 6, 1973—Answer of the Depar tme nt of Jus tice  to applican t’s motion to 
amend paragraph  G of prehearing order No. 6 and separat e motion of th e 
Depar tment  to amend paragraph  G of prehearing order  No. 6.

July  30, 1973—Answer of the  Depar tme nt of Jus tice  to appli cant’s motion 
to ame nd preh earing order No. 2.

July  31, 1973—Answer of the  Depar tment  of Jus tice  to appli cant’s motion 
for pro tec tive orders.

September 17, 1973—Inte rrogatorie s and document request of joint dis
coverers and  motion to compel response.

Septemb er 28, 1973—Req uest of the  U.S. Dep artm ent  of Jus tice  for addi
tion al time  to reply  to inte rrogator ies and document  productio n reques t 
of a ppl icant.

October 3, 1973—Answers of joint discoverers to appli cant’s motion for 
protective order  concerning commencem ent of depositions .

October 11, 1973—Answers of the  Depar tment  of Just ice  to appli cant’s 
motion to sta y depos itions and  reques t for expeditious ruling on th at  
motion .

October 18, 1973—Answer of De partm ent of Jus tice  to appli cant’s motion 
to dete rmine procedure for review of atto rney-c lien t privilege claims.

October 23, 1973—Brief of the  De par tment  of Jus tice  to assist Board in 
determin ing impac t of Commission’s memorandum and order (Docket  
50-382 A) upon this proceeding.

November 8, 1973—Req uest of the  U.S. Depar tment  of Justice for ad ditiona l 
time to  reply  to inte rrog ator ies and docu ment prod uction reques t of appl ican t.

November 19, 1973—Mem orandum of Depar tment  of Jus tice on the  scope 
and appl icat ion of at torney -cl ien t privilege.

November  28, 1973—Req uest of the  U.S. Depar tment  of Jus tice  for addi
tional time to reply to inte rrog ator ies and document prod uction reques t of app lica nt.

November 30, 1973—Answers of the  Depar tment  of Jus tice  to int erroga 
tories of th e app lica nt.

December 7, 1973—Supplem enta l mem orandum of Depar tment  of Jus tice  
on a tto rney- c lien t p rivilege.

December 20, 1973—Joint motion of all par ties  for a modif ication  of the  prehearin g schedule .
Jan uary 4, 1974—Answer of the  Depar tment  of Just ice  to  applicant’s mot ion 

for a pro tective  order.
Jan uary 10, 1974—Sup plem enta ry answers of the De partm ent of Jus tice 

to interrog ator ies of th e appl ican t.
Jan uary 22, 1974—Answer of the  De partm ent of Jus tice  to  appli cant’s 

motion to compel.
Jan uary 28, 1974—Answers of the  Departm ent of Jus tice  to appli cant’s 

motion for leave to  reply.



Febru ary  7, 1974—Jo in t motion of all par ties  reques ting  changes  in the  schedule of th e proceeding.
March 7, 1974—Fo urth response of the Depar tment  of Just ice  to appli cant’s inte rrogator ies.
May  13, 1974—Answer of th e Depar tment  of Justi ce to inte rvenors’ mot ion for extension  of time.
May 14, 1974—Motion  of the  AEC staff and the De partm ent of Jus tice to amend licenses for Oconee Unit s 1, 2 and 3 and  McGuire Units 1 and 2 by attach ing  license conditions.
No da te—Joi nt reci tal of contes ted issues of fact and  law.

Duke  Power Co. (Dockets Nos. 50-413A and 50-414A):
September 12, 1973—-Answer of Dep artm ent  of Justice to app licant ’s objec

tion  to  consolidation and motion to dete rmine issues for hearing.May 10, 1974— Response of the Depar tme nt of Ju stice to quest ions posed in 
board ’s April 25, 1974, no tice  of hearing and  notice  for  special prehearing  conference.

May 23, 1974—Motion of the  Depar tment  of Justice to limi t particip ation ; answer  to applican t’s mot ion for full implementa tion  of s ett lem ent ; advic e 
to Board concerning issues app rop ria te for hearing.

Georgia  Power  Co. (Docket No. 50-366):
September 25, 1972—Motion to consolidate of th e Depar tment  of Justice. 
December 19, 1972—Supplem enta l sta tem ent of common issues in sup por t 

of the  De par tment  of Justice’s motion to consolidate .
Jan uary 3, 1973—Notice  of appearance.
Jan uary 16, 1973—State me nt of the  Depar tment  of Jus tice  with  regard  to 

legal theo ry and sup por ting  facts .
April 5, 1973—Response of the  Depar tment  of Jus tice  to Georgia Power 

Co.’s second reci tal of conteste d issues;
May 31, 1973—-Second joint req ues t of the  Depar tment  of Just ice,  AEC regu lato ry staff, and  intervenors for prod uction of documents by the  

appl icant.
Jun e 14, 1973—Motion of the par ties  for  an  extension of time.
Jun e 15, 1973—Repor t of the  De par tment  of Jus tice  and AEC regula tory  

staff.
July 25, 1973—Answer of the  joint discoverers to  ap plican t’s objections  to the  

first joint reques t for the prod uctio n of documents.
August 29, 1973—Answer of the  joint discoverers to appli cant’s objec tions  to the second joint reques t of th e Depar tment  of Justice, AEC regula tory 

staff, and intervenors for prod uctio n of documents by the applicant.September 4, 1973—Answer of the j oin t discoverers to appl ican t^ objections 
to the subs titute  quest ions for the  second joint reques t for the prod uction 
of documents by appl ican t.

October 12, 1973—Proposed schedule of the  Depar tment  of Jus tice  and  
AEC regulatory  staff.

November 5, 1973—Rep ort of the Depar tment  of Just ice  and  AEC regu latory  
staff.

November  16, 1973—Joi nt discoverers’ amendm ents  to the ir Second joint  discovery reques t of the app lica nt and  join t discovererd’ amended  motion 
to  compel discovery of th e ap pl ican t

December 4, 1973—Rep ort of the  D epa rtm ent  of Jus tice  and AEC re gulatory 
staff.

December 21, 1973—Motion of th e part ies for a postponement of procedural 
dates.

No date—Rec ital  of contested  issues of law and fact.
Louisiana Power & Light Co. (Docket No. 50-382A):

No d ate—Affidavit of Wallace Brand.
November 8, 1972—Sta tem ent  of the Depar tme nt of Just ice concerning 

ma tte rs contained in Louisiana Power & Light Co.’s “motion  for expeditious 
denial” filed October 30, 1972.

February 23, 1973—Memorandum and order.
March 21, 1973—Notice  of appearance .
March 22, 1973—Notice of appearance.
March  29, 1973—Req uest for extension of time.
April 2, 1973—Answer of AEC regulatory staff to Louisiana Power & Light Co.’s answer to Commiss ion’s notice of an tit rust hearing on application 

for cons truct ion permit for rela ted motions.
April 3, 1973—Notice of receipt of supp lementa l an tit rust advice from 

Depar tme nt of Jus tice.
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April 4, 1973—Order granting request of U.S. Department of Justice for 
additional time to reply to answer to notice of antit rust  hearing on appli
cation for construction permit and related motions.

April 5, 1973—Reply and answer of Department of Justice to applicant’s 
papers of March 20, 1973.

April 6, 1973—Notice of appearance.
April 9, 1973—Answer of cities of Lafayet te and Plaquemine, La., to  answer 

of Louisiana Power & Light Co. filed March 20, 1973, and related motions.
April 9, 1973—Motion of the Dow Chemical Co. for leave to file a reply to 

applicant’s answer to notice of ant itrust hearing on application for con
struction permit and related motions.

April 24, 1973—Memorandum and opinion of Board with respect to petitions 
to intervene in an ant itru st hearing relating to application for construction 
permit.

/ April 27, 1973—Notice of Departm ent of Justice advice.
May 4, 1973—Motion of the Dow Chemical for leave to amend and supple

ment its petition for leave to intervene and request for hearing.
October 30, 1973—Answer of Department of Justice to motion of applicant 

for clarification of the Commission’s order of September 28, 1973.
November 12, 1973—Memorandum of the  Department of Justice pursuant 

to notice and order of October 30, 1973.
Febraury 8, 1974—First joint request for the production of documents by 

application.
July 18, 1974—Department of Justice reply to applicant’s motion tha t the 

AEC or the Atomic Safety and Licensing and Appeal Board direct certifi
cation of the record for appeal.

September 5, 1974—Post-show-cause-hearing brief of the Department of 
Justice.

November 13, 1974—Motion to modify board’s memorandum with respect 
to appropriate license conditions.

December 6, 1974—Brief of Department of Justice on appeal from initial 
decision of hearing board.

Pacific Gas & Electric Co. (Dockets Nos. 50-358 and 50-359):
September 7, 1972—Notice of appearance by the Depar tment of Justice. 
September 20, 1972—Notice of appearance.

The Toledo Edison Co. and the Cleveland Electric Il luminating Co. Docket No. 
50-346A; the Cleveland Electric Illuminating Co., et al. (Dockets Nos. 50- 
440A and 50-441 A) (50-500A and 50-501 A):

January 24, 1974—Notice of appearance by the Department of Justice.
June 19, 1974—Proposed expedited hearing schedule.
July 12, 1974—Response of Department of Justice to order requesting clari

fication.
July 15, 1974—Expedited hearing schedule proposed by the Department of 

Justice.
August 29, 1974—Notice of appearance by the Department  of Justice. 
September 9, 1974—-Motion by the Department of Just ice for a protective

order.
October 10, 1974—Response by the Department of Justice to applicant’s 

j motion for summary disposition.
November 27, 1974—Response of Department of Justice to applicant’s 

first request for production of documents and answers to interrogatories.
December 9, 1974—Motion by Department of Justice to compel discovery and 

to revise time schedule to take into account applicant’s noncompliance.
December 12, 1974—Motion by the Department of Justice to quash or modify 

applicants’ subpoenas and to enforce the  sequence and timing of discovery 
ordered by the licensing board.

Janua ry 2, 1975—Memorandum of the Department of Justice in documents 
production submit ted at the request of the Atomic Safety and Licensing

January 7, 1975—Reply memorandum of the Department of Justice on docu
ment discovery.

February 14, 1975—Supplemental interrogatories by the Dept. of Justice  to 
the Cleveland Electric Illuminating Co., Ohio Edison Co., Pennsylvania 
Power Co., and the Toledo Edison Co.

February 18, 1975—Department of Justice proposed transc ript corrections. 
March 24, 1975—Motion for extension of time and certificate of service. 
April 7, 1975—Answer of the  Department of Jus tice in opposition to appli

cants’ motion entitled  “Proposal for Expediting the Anti trust Hearing
Process.”
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April 14, 1975—Notice of appearance by the Dep artm ent  of Justice.April 23, 1975—Motion by the Departm ent of Just ice for order concerningdiscovery.
April 25, 1975—Memorandum of the Departm ent of Just ice in supp ort of claims of privilege.
May 2, 1975—Reply memorandum of the Department of Justice on appli can ts’ claims of privilege.
May 5, 1975—Motion for extension of time;  Notice of appearance by the Department of Ju stice ; and certifica te of service.
May 12, 1975—Reply of the Department of Just ice in opposition to appl ican t’s argum ent in supp ort of its proposal for expediting the an tit rust hearing process.
May 23, 1975—Request of the  Departm ent of Jus tice for in terrogatories  and for product ion of documents by applicants.
May 23, 1975—Request of the Departm ent of Just ice for production of documents.
June 19, 1975—Answer of th e Departm ent of Jus tice in suppo rt of motion by NRC staff to authorize the  Atomic Safety and Licensing Board to consider and rule on consolidation.
June 26, 1975—M inutes of conference call wi th Board Chairman on June 24, 1975.
June  27, 1975—Memorandum of points and authorit ies of Depar tment of Justice with regard to the decision of the special maste r.
July  9, 1975—List of challenges to the special mas ter’s findings of privilege. July  25, 1975—Application for reconsideration of the Board’s ruling on themotion of the City  of Cleveland to change procedural dates.July  29, 1975—Minutes of conference call with Board Chai rman  on July  14, 1975.
August 21, 1975—Motion for extension of time.
September 5, 1975—Response of Departm ent of Just ice to app lica nt’s interrogatories and requests for the production of documents .September 12, 1975—Memorandum of the Department of Justice on exceptions to the ruling of the Atomic Safety and Licensing Board.September 15, 1975—Motion by the Department of Just ice to change procedural dates  and affidavit.

Wisconsin Electric Power Co., e t al. (Koshkonong Nuclear Pla nt Units  1 and 2) (Dockets Nos. 50-502A and 50-503A):
July  18, 1975—Notice of appearance by the Departm ent of Justice.July 21, 1975—L etter  sub stitutin g a new corrected copy of response ofDepartm ent of Justice to supplemental to peti tion to intervene dated July  18, 1975.

B. HOLDING COMPANY ACQUISITIO NS (SEC)

American Electric Power Co., Inc. (SEC Adm. Proc. File No. 3-1476) :March 17, 1969—Application of th e U.S. Depar tment of Jus tice for leave to subm it an amicus statement .
November 12, 1969—Response to American Electric  Power Co., Inc .’s, motion to quash  subpoena dated November 3, 1969.
March 13, 1970—Reply of Division of Corporate  Regulation and Departm ent of Justice to petit ion for review by American Electr ic Power Co., Inc. (“AEP”), of Examiner’s Ruling denying AEP motion to term inate cross- examination .
April 24, 1970—Application for order  requiring production  of books, papers , and documents.
October  19, 1970—Response of Departm ent of Justice to AEP’s applicat ion of October 9, 1970.
November 6, 1970—Sta tem ent  of th e Department of Justice with respe ct to the  application  for review of the  Division of corporate regulation.February  19, 1971—De partment of Just ice motion  for recons ideration of orders requiring production of documents.
February  8, 1972—Response of the Departm ent of Just ice to AEP ’s application  for review, dated Jan uar y 28, 1972.
April 11, 1972—Lette r.
June  6, 1972—Answer of Depar tment of Justic e and Division of Corporate  Regulation to application by AEP for inter locu tory  review of Exam iner’s order denying motion to omit  initial  decision.
September 18, 1972—Brief and proposed findings of f act  of the  U.S. Depar tmen t of Justice.



October 24, 1972—Reply brief of the U.S. Depar tment of Justice.
April 9, 1974—Brief of the U.S. Department of Justice.

New England Electric System, e t al. (SEC Adm. Proc. File No. 3-1698):
June 1, 1971—Brief of the U.S. Departmen t of Justice.
January 29, 1973—Reply Brief on exceptions of the Departmen t of Justice . 

C. RESTR ICTIVE PRACTIC ES (FPC)

Docket No. R.345 (competitive bids in procu rement): See, VI. Natural Gas 
(FPC) (Restr ictive Practices).

VI. Natural Gas (FPC)
A. MERGERS AND  ACQ UISITIO NS

American Natura l 50 percent acq. of Great Lakes Transmission Company (Docket 
No. CP 66-110 et al .):

November 3, 1969—Brief of Department of Justice on remand.
December 5, 1969—Reply of Department of Justice to initial brief and motion 

of Michigan Wisconsin Pipe Line Co. and Michigan Consolidated Gas Co. Februa ry 6, 1970—Exceptions of the Depar tment of Justice to Examiner’s 
initial  decision on remand.

August 10, 1970—Application of the Department of Justice  for rehearing 
of opinion No. 580 and accompanying order.

B. RAT ES

C. PIPE LINE  CER TIFICATES AND PER MITS

Great Lakes Transmission Co. (Dockets Nos. CP 70-19, CP 70-20); Michigan Wisconsin Pipeline Co. (Dockets Nos. CP 70-21, CP 70-22) ; Midwestern Gas 
Transmission Co. (Dockets Nos. CP 70-23, CP 70-24) (pipe line interconnection with Great Lakes); December 16, 1969—Petition of Departmen t of Justice 
for leave to file a s tatement of position.

Northwest Pipeline Corp. (Dockets Nos. CP 73-331; CP 73-332; CP 73-333): August 21, 1973—Joinder in motion for expedited proceedings.
October 23, 1973—Application of intervenors Arizona Public Service Co., 

Tucson Gas and Electric Co. for rehearing of Commission order issued 
without public hearing.

D. RESTRIC TIVE  PRACTICES

Docket No. R. 345 (competitive bids in procurement): March 17, 1969—Comments of the U.S. Depar tment of Justice.
VII. Banking and F inance (FRB, FDIC,  Comptroller, FHLLB)

A. BANK MERGERS AND ACQUISITIONS

Alabama Bancorporat ion: March 19, 1973—Memorandum of the U.S. Depar tment of Justice on the  competitive effects of the captioned applications.American Fletcher Corp. (acq. voting shares of Southwest S & L Association): November 30, 1973—Comments of the Department of Justice.
Trus t Co. of Georgia (acq. of Peachtree Bank & Trust, Chamblee, Ga.): March 2, 

1971—Petition for reconsideration of order approving application for acquisition of assets and assumption of liabilities under Bank Merger Act.
B. BANK HOLDING COMPANY DIVERS IFIC ATION

Armored Car or Courier Services: May 11, 1972—Comments of the U.S. Depar tment of Justice.
Factors, acquisition of: December 10, 1971—Petition for acceptance of late comments.
Finance Companies, Small, acq. of : December 1, 1972—Memorandum of the U.S. Depar tment of Justice.
Investment advisors to investment companies: September 24, 1971—Comments of the  U.S. Depar tment of Justice.
Mortgage Companies, acq. of: December 3, 1971—Petition  for acceptance of late comments.
Nonbanking activities, generally: February 26, 1971—Memorandum of the  U.S. Depar tment of Justice.
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C. RESTRICTIVE PRACTICES

Int ra Corporate conspiracy Doctrine : February  22, 1971—Letter to FRB. Interlocking Relationships (under the Clayton  Act): March 15, 1974—Commentsof the U.S. Depa rtment of Justice.Electric Funds  Transfer (proposed amendment of Regulat ion J & related issues): May 14, 1974—Comments of the U.S. Department of Justice.Truth  in Lending-Fair  Credit  Billing (Proposed amendments  to Regula tion Z): June  20, 1975—-Comments of the Departm ent of Justice.
VIII. Securities Markets (SEC)

A. COMMISSION RATE8

File No. 10-54-1 (Commission Ra te Structure of the Chicago Board Options Exchange): January 15, 1973—Comments of the U.S. Departm ent of Justice.File No. 4-144 (Commission Rate Structure of Registered National Securities Exchanges)
January 17, 1969—Memorandum of the U.S. Departm ent of Just ice on fixed minimum commission rate  struc ture .
March  20, 1970— Response of the U.S. Departm ent of Just ice to SEC release No. 8791.

File No. 4-164 (Repeal of section 22(d); dist ribution of mutual  funds ); February  2, 1973—Comments of the U.S. D epartment of Justice.File No. 8239 (Commission Ra te Struc ture  of the File No. 4-176 NY SE ):April 1, 1968—Comments of the  U.S. Depar tment of Justice .December 10, 1974—Comments of the U.S. Departmen t of Justice.Civ. 63-C-264 (Fixed brokerage commissions) (Thil l):January 13, 1972—Memorandum of the  Departm ent of Jus tice in oppositionto defendent’s motion for stay of this actio n pending reference of Issues to the  Securities and Exchange Commission.January 17, 1972—Erra ta sheet for above memorandum.March 15, 1972—Memorandum of the  Department of Just ice on the issuesto be decided at trial and the proposed procedure to be followed.April 28, 1972—Response of the United States to defen dent’s reply tomemorandum of the antit rust division on the  issues to be tried  and trial  procedure to be followed and to memorandum of Securities and Exchange Commission in response to positions of plaintiff, defendent, and Dep artment  of Justice concerning issues to be tried.April 28, 1972—Notice of motion  and motion of the U.S.A. for leave to intervene .
June  30, 1972—Defendent’s inter rogato ries to plainti ff Thill Securities Corp.
July  1972—First set of interrogatories propounded by U.S.A. to Securities and Exchange Commission.
No date— Affidavit and claim of privilege.Release No. 10636; File No. S7-510 (proposed Rule 10B-20; Prohibition against additional consideration in securities offerings): April 15, 1974—Comments of the U.S. Depar tmen t of Justice on proposed rule 10B-20.

II. EXCHANGE MEMBERSHIP

Release No. 8717 (NYSE proposals to permit public ownership of members): No date —Comments of the U.S. Department of Justice.Release No. 9716 (proposed rule 196-2; membership for othe r than public purposes): October 3, 1972—Comments of the U.S. Depar tment of Justice.Release No. 10490 (inte rmarket  competition  between option exchanges): May 9, 1974—Comments of the U.S. Depar tment of Justice on inte r-marke t competi tion between option exchanges.

C. TRANS ACTION DISCLOSURES

File No. 4-172 (NASD anti-reciprocal rule) : September 9, 1974—Comments of the U.S. Depa rtment of Justice.
File No. S7—433 (Proposed Rule 17a-15): September 29, 1972—Comments  of the U.S. D epartment  of Justice.
File No. S7-522 (Commission in qu iry ): August 23, 1974—Comments of the U.S. Department of Justice.
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File No. S7-529 (temporary suspension of competitive bid requirements): August 
23, 1974—Statement of the U.S. Depar tment of Justice on the proposal to 
temporarily suspend the competitive bidding requirements for the  sale of com
mon stock of regulated public utilities.

IX. Commodities Exchanges (Comm. E xch. Auth.) 
a. commission rates

Minimum Commission Rate Fixing by Commodities Exchanges (response to 
invitation in 37 F.R . 4970):

April 14, 1972—Comments of th e U.S. Departmen t of Justice on minimum 
commission rate fixing by commodities exchanges.

July 7, 1972—Additional comments of the Department of Justice on minimum 
rate  fixing by commodities exchanges.

X. Import Restrictions (Treasury, Tariff, Sec. of Agric, et al.)
A. AN TIDU MP ING

1. Particular Products
'  Aluminum Ingots from Canada (Invest No. AA 1921-121):

July 17, 1973—Statement  of Stephen Kilgriff, attorney , Ant itrus t Division, 
before the U.S. Tariff Commission in the matter  of aluminum ingots 
from Canada, investigat ion No. AA1921-121 under the Antidumping Act 
of 1921, as amended.

August 1, 1973—Brief of the Anti trust Division of the Departm ent of 
Justice.

Bleached hardwood kraft  pulp from Canada (Tar. Comm. Inv. No. AA1921-105):
November 21, 1972—Statement of Stephen Kilgriff, attorney,  Ant itrust 

Division, before the U.S. Tariff Commission, concerning Northern Bleached 
hardwood kraft pulp from Canada (Inv. No. AA1921-105).

December 12, 1972—Brief of the Anti trust  Division of the Departm ent of 
Justice.

Clear plate and clear float glass from Japan (Tar. Comm. Inv. No. AA1921, 
et al .): No date—Statem ent of the Department of Justice.

Elemental Sulphur from Canada: May 23, 1973—Submission of the Antitru st 
Division U.S. Department of Justice.

Potassium Chloride from Canada (Tar. Comm. Inv. No. AA1921-58160): March 
3, 1970—Application to modify or revoke antidumping findings.

Power Transformers from France (Tar. Comm. Inv. No. AA1921-86/90): April 
5,1972—Brief of the Departm ent of Justice.

Primary lead metal from Australia (Tar. Comm. Inv. No. AA1921-134): December 
19,1973—Brief of the An titru st Division of the Depar tmen t of Justice.

Primary lead metal from Canada (Tar. Comm. Inv. No. AA1921-135): Decem
ber 21, 1973—Brief of the Antitrust Division of the Department of Justice.

Sheet glass from West Germany, France and Ital y (Tar. Comm. Inv.  No. 
AA1921-78/80): October 7, 1971—State ment of the U.S. Departm ent of 
Justice.

2. General Proceedings
Customs, Commissioner of, 36 F.R. 7012 (suggested revisions to antidumping 

regula tions) : June 14, 1971—Letter.
Treasury,  37 F.R. 7698 (proposed rule making):  June 19, 1972—Submission 

of the U.S. Department of Justice.
Treasury,  37 F.R.  9125, 11475 (Sales below cost of pro duction): July  5, 1972— 

’ Submission of the  U.S. Departmen t of Justice.

B.  §337 TA RIF F ACT
1. Particular Products
Ampicillin (Tar. Comm. Inv . No. 337-24):

December 29, 1970—Memorandum to the special trade representa tive on 
whether the president should issue a temporary  exclusion order on 
ampicillin.

March 31, 1971—Statement of the U.S. Department of Justice.
Meprobamate (Tar. Comm. Inv. No. 337-27): September 20, 1971—Statem ent 

of the U.S. Departmen t of Justice.



2. General Proceedings
Tra de Staff Committe e Section 337 Study:  Jan uary 12, 1973—Sta tem ent  of 

the  Depar tme nt of Jus tice.

C. ESCAPE CLAUSE ACTIONS

Fla t Glass (T ea -I-2 3) :
November 15, 1971—Test imony of Dudley H. Chapm an, Assistant Chief 

Foreign Commerce Section, Antitru st Division, Depar tment of Just ice 
before the  Tariff Commission concerning the  consolidated petit ions of 
ASG Indu strie s, Inc., C- E Glass, Libbey-Owens-Ford Co., and PPG 
Industries, Inc., under sections  351(d)(3) and 301(a) of the  Trade Ex
pansion  Act of 1962, and  section 207.4 of part 207 and sub par t B of part 
206 of the  rules of pract ice and procedure  of the U.S. Tariff Commission.

December 8, 1971—Lette r.

D. § 232 TRADE  EXP ANSION ACT

Power Circu it Breakers, etc. (Re pt. to OEP  on GE application  for investiga tion) :
October 30, 1972—Inte rim represen tative of the Departm ent of J usti ce on 

the  application of GE under section 232 of the Trad e Expansion Act 
for an inves tigat ion of the  effect on National Securi ty of imports of EHV 
Power Circu it Breakers and EHV trans formers and refactors.

April 27, 1973—Final represen tative of the Department of Jus tice  on the 
application of GE under section 232 of the  Trade Expansion Act for an 
inves tigat ion of the effect on Natio nal Secur ity of imports of EHV Power 
Circuit Breakers and EHV transformers and refacto rs.

E. OTHER IMPORT RESTRICTIONS

Tomatoes  grown in Florida (De partment of AG Docket No. AO-265-A3): 
May 4, 1972—Application  of Depar tment of Jus tice for extension of time with in 
which to file exceptions.

XI. Consumer Protection (FTC) 
a. consumer installment sales

Prese rvation of buyers’ claims and defenses in consumer insta llment sales (pro
posed trad e regu lation): September 13, 1971—Comments of the U.S. Depar t
ment of Justice.

XII . NARCOTICS AND DAN GER OUS  DRUGS

A. REGISTRATION

Applica tion procedures under the Drug Abuse Prevention and Control  Act of 
1970: May 17, 1974—Comments of the Antitru st Division of the Departm ent 
of Just ice.

Mall inckrodt Reg istra tion to produce Oxycodone (Docket No. 73—4): April 5, 
1975—Memorandum of law relating to the simplification of issues of the 
Bureau’s hearing  counsel.
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